IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D JACKSON, et al. ) ClVIL ACTI ON
V.

ACCREDI TED HOVE LENDERS, )
INC., et al. ) NO. 09-1549

VEMORANDUM

McLaughlin, J. August 21, 2009
This action arises out of the refinancing of a nortgage
| oan brokered by Real Estate Mrtgage Network, Inc. (“Mortgage
Net wor k”), and underwitten by Accredited Hone Lenders, Inc.
(“Accredited”). The plaintiffs allege that the defendants
i nduced themto agree to a | oan refinancing by nmaking
m srepresentations regardi ng the exi stence of a prepaynent
penalty and the availability of an additional refinancing within
one year of the | oan agreenent. The defendants are Mortgage
Net wor k, Accredited, and Chase Hone Finance, LLC (“Chase”), which
the plaintiffs allege to be the assignee of the refinanced | oan
The plaintiffs filed their conplaint on April 10, 2009,
and an anended conplaint on July 14, 2009. The anmended conpl ai nt
brings clains for violation of various federal and state
statutes: (1) the Federal Truth in Lending Act (“TILA") (Count
), against Mdrtgage Network and Chase; (2) the Federal Credit
Services Act (“CSA’) (Count 11), against Mrtgage Network; and
(3) the Pennsylvania Unfair Trade Practices and Consuner
Protection Law (“UTPCPL”) (Count 111), against all defendants.

The conplaint also clainms fraud and fraudul ent m srepresentation



(Count 1V) agai nst Mrtgage Network. Chase has noved to dism ss
all clainms against it. The Court will grant Chase’s notion
Count | against Chase is hereby dism ssed; Count IIl against

Chase is dismssed without prejudice.

Facts as Alleged in the Arended Conpl aint?

In 2006, the plaintiffs approached Mortgage Network to
refinance the nortgage | oan on their residence |ocated at 14 Penn
Gak Lane in Oxford, Pennsylvania. The plaintiffs sought
refinancing in order to lower their interest rate, pay off other
debts, and obtain a nortgage that would include taxes. At
Mort gage Network, the plaintiffs dealt with an enpl oyee naned
Brett Dexter (“Dexter”). The plaintiffs informed Dexter that
t hey were seeking a |oan that would include a tax escrow and
woul d not have a prepaynent penalty. Dexter told the plaintiffs
that while they would be able to acquire a | oan without a
prepaynent penalty, they would not be able to acquire one with a

tax escrow provision in their stated paynment range. Dexter told

1 On a notion to dismss, courts can consider the
al l egations of the conplaint, exhibits attached to the conplaint,
matters of public record, and any undi sputedly authentic docunent
that a defendant attaches to a notion to dismiss if the
plaintiff's clains are based on the docunent. Lumyv. Bank of
Am , 361 F.3d 217, 222 n.3 (3d Gr. 2004); Pension Benefit
GQuaranty Corp. v. Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196
(3d Cir. 1993). Attached to Chase’'s notion to dism ss are copies
of Truth in Lending disclosure statenents signed by the
plaintiffs. See Def.’s Mdt. Exs. A C. Chase also attached a
copy of a “Prepaynent Charge Rider” signed by the plaintiffs on
July 26, 2006. 1d. Ex. B. These docunents are at issue here;
the plaintiffs have not called their authenticity into question.
The Court will consider themfor the purposes of this notion.
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the plaintiffs that the best nortgage avail able to them woul d
have an interest rate of approximtely 11% and woul d not include
taxes or a prepaynent penalty. The loan also would not allow the
plaintiffs to pay off their debts. The plaintiffs’ nonthly
paynments under this | oan would be approximately $2,000, in
addition to a nonthly tax paynment of approxi mately $1,000. Am
Conpl . 11 20-28.

The plaintiffs told Dexter that they were reluctant to
enter into a loan that did not achieve their initial goals of
debt paynment and tax escrow. Dexter told the plaintiffs that
Mort gage Network woul d be able to refinance the nortgage under
better terns within one year because the refinanced | oan woul d
not contain a prepaynent penalty. The plaintiffs signed the
refi nanced | oan agreenent and ot her documents at the closing on
July 26, 2006, after searching for and | ocating anong the
docunents a document provided by Mrtgage Network stating that
there woul d not be a prepaynent penalty. 1d. {7 20, 29-33, 35;

see also id. Ex. A

Fol | owi ng one year of tinely nortgage paynents, the
plaintiffs were contacted by an enpl oyee of Mrtgage Network
named Paul Wl ker (“Walker”), who told the plaintiffs that he had
found a new refinanced | oan that would pay off their existing
debt, include a tax escrow, and feature a 6% fixed interest rate.
Wal ker later informed the plaintiffs, however, that they did not
qualify for such a refinancing because their 2006 nortgage

included a five-year prepaynment penalty. To be eligible for the



refinancing initially offered by Wal ker, the plaintiffs would
have to incur a penalty of approximtely $11,000. The plaintiffs
fell behind on their taxes and were unable to pay other debts as
aresult of their inability to refinance. 1d. 1Y 34-39, 51-52.

After searching their |oan docunments, the plaintiffs
were unable to find any nention of a prepaynent penalty. The
plaintiffs contacted Chase, which sent the plaintiffs a copy of
t he docunments in its possession relating to the plaintiffs’ [|oan.
Anmong the docunents in the file sent to the plaintiffs by Chase
was a Truth in Lending disclosure dated July 26, 2006, which was
signed by the plaintiffs, and which stated that the terns of the
plaintiffs’ |oan included existence of a prepaynment penalty. 1d.
19 40-45; see also Def.’s Mit. Ex. B.

The plaintiffs state that they believe that the | oan
docunents were signed prior to any Truth in Lending D scl osures.
They also claimthat they did not see any disclosure identifying
a prepaynment penalty until they received the docunents from Chase

i n August 2007. 1d. 991 46-47.

1. Analysis

Chase nmoves to dismss all clains against it for
failure to state a claim Chase also noves to dismss the TILA
claimagainst it for failure to conply with the applicable
statute of limtations. The Court agrees, and will disnss al

cl ai n8 agai nst Chase.



A. Federal Pl eadi ng Standard

The current standard for adequately pleading a claim

was set out in Bell Atlantic Corp. v. Twonbly, 550 U. S. 544

(2007). Under Twonbly, a party’s factual allegations nust raise
aright to relief above the speculative level in order to state a

claim Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d

Cr. 2008) (citing Twonbly, 550 U S. at 555). The Suprene Court
recently reaffirmed and clarified the Twonbly standard in
Ashcroft v. lIgbal, 129 S. C. 1937 (2009). The lgbal Court

expl ai ned that although a plaintiff is not required to nake
“detail ed factual allegations,” Federal Rule 8 demands nore than
an “unador ned, the-defendant-unlawfully-harnmed-ne accusation.”
Id. at 1949.

To survive a notion to dismss, a party may not all ege
“l abel s and conclusions.” Twonbly, 550 U. S. at 555. A conpl aint
nmust instead contain sufficient factual matter, accepted as true,
to state a claimfor relief that is “plausible on its face.”
Igbal, 1927 S. C. at 1949. Aclaimis facially plausible when
the plaintiff pleads sufficient factual content to allow the
court to draw the reasonable inference that the defendant is
liable for the msconduct alleged. 1d. The plausibility
standard is not a “probability requirenent,” but it does require
nore than a sheer possibility that a defendant has acted
unlawful ly. 1d.

The Suprene Court has expl ained that two working

principles underlie a notion to dismss inquiry. First, the



tenet that a court nust accept as true all of the allegations
contained in a conplaint is inapplicable to | egal conclusions.
Threadbare recitals of the elenents of a cause of action,
supported by nere conclusory statenents, do not suffice. 1d. at
1950. Second, only a conplaint that states a plausible claimfor
relief survives a notion to dismss. 1d. Determ ning whether a
conplaint states a plausible claimfor relief is “a context-
specific task that requires the reviewing court to draw on its
judicial experience and common sense.” 1d. Were the well-

pl eaded facts do not permit a court to infer nore than the nere
possi bility of m sconduct, the conplaint has alleged, but has not
“shown,” that the pleader is entitled to relief within the

nmeani ng of Rule 8(a)(2).

B. Count | — Truth in Lendi ng Act

In Count | of the anended conplaint, the plaintiffs
al l ege that “Defendants” failed to notify themof the five-year
prepaynent penalty and failed to deliver the disclosures required
by the TILA. They assert that the anmended conpl ai nt seeks
resci ssion and recoupnent of the loan at issue, but not statutory
damages under the TILA  Chase argues that the plaintiffs’ claim
under the TILA is tinme-barred and otherwise fails to state a
claim The plaintiffs argue that their claimunder the TILA
seeks recoupnent and rescission, which, they contend, are not
subject to the one-year statute of limtations for TILA clains

for damages. See Am Conpl. 19 66, 70; Pls.’” Opp. 7.



1. Recoupnent

As the United States Court of Appeals for the Third
Circuit has explained, recoupnent is a defensive claimthat can
only be asserted in response to an independent action instituted
by another party. Recoupnent does not permit the party asserting
it “to present otherwise tinme-barred clains sinply by creative

pl eading in an i ndependent proceeding brought by it.” Algrant v.

Evergreen Valley Nurseries Ltd. P ship, 126 F.3d 178, 184 (3d

Cir. 1997); see also In re Flagstaff Realty Assocs., 60 F.3d

1031, 1035 (3d Cir. 1995) (stating that recoupnment “cannot
be the basis for asserting an i ndependent claini).

As an initial matter, any claimby the plaintiffs for
nonet ary damages under TILA would be time-barred. An action for
damages under the TILA nust be comenced within one year of the

occurrence of the violation. 15 U S.C. § 1640(3); Smth v. Fid.

Consuner Disc. Co., 898 F.2d 896, 903 (3d GCir. 1990). The TILA

requires that disclosures be nade before “credit is extended” to
t he consuner, 15 U. S.C. 8§ 1638(b)(1), and a violation occurs when
di scl osures are not nmade prior to the “consunmati on of the
transaction.” 12 CF. R 8§ 226.17(b). A transaction is

consunmat ed when “the consumer becones contractually obligated on

a credit transaction.” 12 C.F.R § 226.2(a)(13); Barthol onew v.
Nort hanpton Nat’'| Bank, 584 F.2d 1288, 1296 (3d Cr. 1978).

Here, the plaintiffs signed the |oan at issue on July

26, 2006, and filed their original conplaint on April 10, 2009.



To the extent that the plaintiffs’ claimcan be considered one
for damages, it is tine-barred. Under the law of this circuit,
characterizing the claimas one for recoupnent does not alter

t hat concl usi on.

2. Resci ssi on

The amended conpl ai nt seeks rescission of the subject
| oan based on the defendants’ alleged TILA violations. The Court
notes that under the TILA, rescission is not available as a
remedy for residential nortgage refinancings, provided that the
refinanced | oan is secured by an interest in the sanme property.
15 U.S.C. 8§ 1635(e)(2). It is undisputed that the | oan at issue
was a refinancing secured against the plaintiffs residence. See
Am Conpl. § 20. As a result, rescission is not available in

this case. The plaintiffs’ TILAclaimis therefore dism ssed.

C. Count 111 - UTPCPL

The Pennsyl vani a UTPCPL provi des consumers with a
renmedy agai nst sellers of goods or services when those sellers
commt an unfair or deceptive practice. See 73 Pa. Cons. Stat.
Ann. 8 201-3. The statute sets forth a variety of specific
conduct constituting “unfair or deceptive acts or practices.”
See id. § 201-2(4). |In addition to prohibiting certain specific
acts, the statute provides a catch-all provision prohibiting

persons from“[e]ngaging in any other fraudul ent or deceptive



conduct which creates a |ikelihood of confusion or of
m sunderstanding.” 1d. 8§ 201-2(4)(xxi).

The plaintiffs allege seven violations of the UTPCPL.
See Am Conpl. 1 76. Each of these violations, however, is a
whol esal e copy of a UTPCPL provision or a conclusory allegation
agai nst “Defendants” that does not w thstand scrutiny under
Twonbly and I gbal. These allegations are not supported by
sufficient factual content as to Chase. The conplaint is devoid
of any representation made or specific action taken by Chase that
woul d cause any |ikelihood of confusion.

The plaintiffs also assert that Chase is |iable under
t he UTPCPL catch-all provision, which the defendants argue
requires the plaintiffs to plead the elements of comon | aw fraud
with specificity. The plaintiffs suggest that the catch-al
provi sion, by prohibiting “deceptive” conduct in addition to
fraud, does not require heightened specificity in pleading. See

Hunt v. U.S. Tobacco Co., 538 F.3d 217, 225 (3d Gr. 2008)

(noting that “sone authority” suggests that hei ghtened
specificity may not be required when a plaintiff alleges
decepti on under the UTPCPL). The Court concludes that, even in
t he absence of a heightened particularity requirenent, the
anended conpl ai nt does not plead sufficient facts to show t hat
Chase engaged in “deceptive” conduct. The Court will therefore

grant Chase’s notion as to Count |11 as well. ?

> The plaintiffs argue that Chase is liable as the assignee
of the nortgage | oan under the “FTC Hol der Rul e,” which provides
t hat assi gnee hol ders of nortgage | oans are subject to all of the
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An appropriate Order shall issue separately.

clains and defenses the consuner has agai nst the originating
lender. See 16 C.F.R § 433. The amended conpl ai nt does not,
however, contain factual content sufficient to subject the
al l eged originating | ender, Accredited, or Chase, as the alleged
assignee, to liability under the UTPCPL. On the other hand, the
Court takes no position as to whether it contains sufficient
factual content as to Mortgage Network.

The plaintiffs also argue that Chase is |iable under the
UTPCPL for the conduct that would serve as the basis for
i ndependent violations of the TILA. Even assuming that the
plaintiffs are correct, the anended conplaint fails to plead
facts sufficient to give rise to the reasonable inference of
plausibility required by Twonbly and lgbal. To the contrary, the
docunments of which the Court has taken notice indicate that the
plaintiffs were not only aware of, but also signed, docunents
acknow edgi ng a prepaynent penalty. See Def.’s Mt. Ex. B
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D JACKSON, et al. ) ClVIL ACTI ON

ACCREDI TED HOVE LENDERS,
INC., et al. ) NO. 09-1549

ORDER

AND NOW this 21st day of August, 2009, upon
consideration of the notion to dism ss (Docket No. 13) filed by

Chase Honme Finance, LLC (“Chase”), and the plaintiffs’ opposition
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thereto, and for the reasons stated in a menorandum of | aw
bearing today’s date, IT IS HEREBY ORDERED t hat Chase’s notion is
GRANTED. I T IS FURTHER ORDERED t hat Count | of the anended
conplaint is DISM SSED as to Chase, and that Count 111 of the
anmended conplaint is DI SM SSED w t hout prejudice as to Chase.

The plaintiffs may file an anended conplaint within thirty days

of this order for the purpose of anending that claimonly.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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