IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVBER BLUNT, et al. ) C VIL ACTI ON
. )

LOWNER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100

VEMORANDUM

Bartle, C. J. August 19, 2009
Plaintiffs Lydia Johnson, Carol Durrell and her
daughters Sal eema Hall and Chantae Hall, Christine Dudl ey and her
son Walter Whiteman, June Col eman and her son Richard Col enman,
Lynda Muse and her daughter Quiana Giffin, as well as two
advocacy organi zations, the Mainline Branch of the NAACP
("NAACP") and the Concerned Bl ack Parents of Minline, Inc.
("Concerned Bl ack Parents"”) bring this putative class action
agai nst the Lower Merion School District, its Board (collectively
the "School District”) and the Pennsyl vani a Departnent of
Education ("PDE").* Before the court is the notion of the naned
plaintiffs for class certification pursuant to Rules 23(a) and
(b)(2) of the Federal Rules of Civil Procedure. Defendants

oppose the notion and nove to dism ss the clainms of Concerned

1. On February 15, 2008, the clains agai nst defendants Jam e
Savedoff, M chael Kelly, Susan Guthrie, Linda Doucette-Ashnan,
Geral d Zahorchak, John Tonmasi ni, and the individual nenbers of
t he School Board were dism ssed. On Novenber 18, 2008, the
claims of plaintiffs Anber, Crystal and M chael Blunt were

di sm ssed for |ack of subject matter jurisdiction.



Bl ack Parents and the NAACP for |lack of standing. [In addition,
the PDE argues that all plaintiffs' clains against it are barred

as part of a settlenent in Gaskin v. Comonweal th of

Pennsyl vani a, No. 09-4048 (E.D. Pa.).?

Plaintiffs assert intentional and systematic racial
di scrim nation against African Anerican students with | earning
disabilities in violation of the Individuals with Disabilities
Education Act ("IDEA"), 20 U . S.C. § 1400, et seq., and 34 CF.R
§ 300.600, the Anericans with Disabilities Act ("ADA"), 42 U S. C
§ 12132, et seq., 8 504 of the Rehabilitation Act of 1973, 29
US. C 8 794(a), Title VI of the Civil R ghts Act of 1964, 42
U S.C § 2000e, and § 1983 of the Civil R ghts Act of 1964, 42
U S C 8§ 1983. They also claimthe PDE has failed inits
responsibility to oversee the provision of special education
services by the School District for children with disabilities in
t he Commonweal th of Pennsylvania in violation of the |DEA
Plaintiffs seek injunctive relief "to ensure that the
District properly educate[s] all African Anerican students with
disabilities so that they can becone literate, valuable, and
contributing nmenbers of their classroomcomunities.” They also
request conpensatory education for those students who were

deprived of an adequate education as well as an order requiring

2. Wile the PDE asserts inits "Brief of Defendant Pennsyl vani a
Department of Education in Opposition to Plaintiffs' Mtion for
Class Certification" that all plaintiffs' clainms against it are
barred, PDE has not filed a specific notion in this regard. W
will treat their assertion as such a notion.
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the PDE to nonitor whether the School District is correctly
identifying African American students with disabilities for

pl acenent in special education classes and conplying with the
| DEA.

The plaintiffs describe the class which they seek to
represent, pursuant to Rules 23(a) and (b)(2) of the Federal
Rul es of Givil Procedure, as:

Al'l present and future African American

students in the Lower Merion School District

who are deni ed access to the general

education curriculum are placed in bel ow

grade | evel classes; receive a nodified

curriculum and/or are sent to separate,

segregat ed schools that provide themw th an

education inferior to the education provided

t heir Caucasian peers with and w t hout

di sabilities.

l.

As noted above, the naned plaintiffs are: (1) several
current and former African American students in the School
District who have been identified as having a | earning
disability; (2) the parents of such students; and (3) two
advocacy organi zati ons.

In their third amended conplaint, plaintiffs assert the
School District discrimnates against African Anerican students
with learning disabilities by making educational placenent
deci sions on the basis of race. They contend the School District
removes African Anmerican students fromthe general education

curriculum and places themin separate, |ower |evel classes that

are predom nantly African Anerican. They highlight that while



8. 1% of students in the School District are African Anerican,
African American students nake up 90% to 100% of the students in
"nodi fied" or |ower |evel education classes. They further
contend that African American students with disabilities are
segregated in greater proportion fromthe regular curriculumfor
at least 21% of their day than are their Caucasian peers with
disabilities. Once in the |ower |evel classes, these students
with disabilities have no opportunities to re-enter the general
curriculumor an educational track that woul d prepare them for
coll ege. The problem according to plaintiffs, is conpounded by
the fact that these students do not receive an appropriate
education in the lower |evel classes. Instead, they are given
passi ng grades and are graduated, despite the fact that they
cannot, in many instances, read or do basic math.

Plaintiffs maintain that the PDE is essentially
conplicit in the School District's alleged systematic and
intentional racial discrimmnation. They subnmt that the PDE has
failed in its responsibility under the | DEA to supervise and
nmonitor the School District to ensure that students with | earning
disabilities within the Cormonweal th are provi ded, anong ot her
things, with a free, appropriate public education.

.

We begin by addressing the School District's argunent
t hat neither the NAACP nor Concerned Bl ack Parents has standing
to pursue their clainms or serve as representatives of the

proposed class. Plaintiffs no | onger press to have the NAACP
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certified as a class representative, and the NAACP does not
appear to contest that it lacks standing to pursue clains in its
own right or on behalf of its nmenbers.

According to the third anended conpl ai nt, Concerned
Bl ack Parents is a non-profit Pennsylvania corporation whose
pur pose includes the pronotion of "equity and excellence in the
response of school districts to the needs of diverse student
popul ations; to address issues related to education for
popul ations identified as mnority and/or African Anerican; and
to identify, nmonitor, and inform parents about educational issues
i npacti ng di sadvant aged students, their famlies and the
community at large." The organization's bylaws specifically
state "The Corporation shall have no nenbers.”

It is well-settled that the "irreducible constitutional

m ni mum of standi ng" requires that the plaintiff has suffered an

"injury in fact," which our Supreme Court has described as "an
invasion of a legally protected interest which is (a) concrete
and particul arized" and "(b) actual or immnent[.]" Lujan v.

Def enders of Wldlife, 504 U S. 555, 560 (1992). Thus, in order

to have "independent standing” to sue in its own right, Concerned
Bl ack Parents will need to denonstrate it suffered an "injury in

fact." Hill v. Park, No. 03-4677, 2004 W. 180044 (E.D. Pa.

Jan. 27, 2004).
The School District maintains that the interests of
Concerned Bl ack Parents in the litigation are limted to an

i deol ogi cal or social interest and, therefore, it |lacks a
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"personal stake in the outconme.”™ It essentially argues that
Concerned Bl ack Parents cannot denonstrate the invasion of a
legally protected interest or "injury in fact" necessary to
confer standi ng.

In response, plaintiffs counter that the organization
has suffered its own injury in that it has expended its own
resources to renmedy the harns allegedly caused by the defendants.
Plaintiffs cite to the deposition testinony of Loraine Carter,
the president of the organi zation, who testified that nenbers of
the board attend neetings on behal f of students who are potenti al
menbers of the proposed class. These included "Individualized
Education Progrant ("IEP") neetings,® 8 504 neetings,*

di sci plinary neetings, court hearings, and parent-teacher
conferences on behal f of students and parents of students
enrolled in the School District. She further explained that the

board coordi nates public foruns for parents in the conmunity,

3. Pursuant to 20 U.S.C. 8§ 1400, et seq., neetings are held
regarding a child' s IEP by his or her "IEP Team"™ Included in
these neetings are parents of the child with a disability, at

| east one regul ar education teacher of such child, at |east one
speci al education teacher or special education provider, a
representative of the |ocal educational agency, an individual who
can interpret the instructional inplications of evaluation
results, and, at the discretion of the parent or agency, other

i ndi vi dual s who have know edge of the child. 20 U.S. C

§ 1414(d)(1)(B).

4. A "8 504 neeting"” may be held to determ ne whether a student
is eligible for protection under 8 504 of the Rehabilitation Act,
to develop a plan that outlines the accommbdati ons that are
necessary to neet the student's unique needs, to review annual ly
the student's 8 504 plan or to undertake a review before a
significant change in educational placenent is nade.
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invites experts to speak, publishes a newsletter on education
i ssues, and neets with community organi zations and t he School
District. M. Carter testified that Concerned Bl ack Parents has
met with representatives of the Lower Merion School District to
address the underachi evenment of African Anerican students in the
District. Citing to the budget for the organization, the
plaintiffs argue that sonme of these activities cost noney.
Concerned Bl ack Parents, an organi zation, is not, of
course, a student with disabilities in the School District and
has not, therefore, suffered the type of injury the naned
plaintiffs are alleged to have suffered. Its injuries are nore
akin to an abstract, ideological interest in the litigation as
opposed to the necessary "personal stake in the outcone"” of the

controversy necessary to confer standing. Sierra Cub v. Mrton,

405 U. S. 727, 735 (1972). The Suprene Court has held that such
interests do not neet the "injury in fact" requirenent. In

Sierra Club, the plaintiff, a well-known organi zation dedi cated

to protecting the environment, sought to enjoin devel opment in
the pristine Mneral King Valley in California. 1d. at 730. It
sued as "a menbership corporation with 'a special interest in the
conservation and the sound nai ntenance of the national parks,
gane refuges and forests of the country[.]'" 1d. The Suprene
Court held that it did not have standing since it failed to
allege that it would be affected in any of its activities by the
devel opnment. |d. at 735. The Court explained that "a nere

"interest in a problem’' no matter how | ongstandi ng the interest
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and no matter how qualified the organization is in evaluating the
problem is not sufficient by itself to render the organization
"adversely affected or '"aggrieved wthin the neaning of the

APA, " the statute under which it sought review. 1d. at 739.
While it acknow edged the Sierra Cub's historic interest in the
protection of the environnent, it reasoned that "if a 'special
interest' in this subject were enough to entitle the Sierra Cd ub
to commence this litigation, there would appear to be no

obj ective basis upon which to disallow a suit by any other bona
fide "special interest' organization[.]" 1d. Thus, the "injury
in fact" standard "requires that the party seeking review be

hi msel f anong the injured.” 1d. at 735. Concerned Bl ack
Parents, like the Sierra Club, sinply has not denonstrated it has
suffered an "injury in fact" sufficient to confer standi ng upon
it inits own right.

Al ternatively, Concerned Bl ack Parents may have
standing to bring a lawsuit on behalf of its nenbers if it can
denonstrate: (1) its menbers woul d otherw se have standing to
sue in their own right; (2) the interests it seeks to protect are
germane to the organi zation's purpose; and (3) neither the claim
asserted nor the relief requested requires the participation of

i ndi vidual menbers in the lawsuit. Addiction Specialists, Inc.

v. The Twp. of Hanpton, 411 F.3d 399, 405 (3d G r. 2005).

The School District maintains that the organization
| acks standing to bring a lawsuit on behalf of its nenbers

because, according to the corporation's bylaws and the testinony
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of Loraine Carter, the organization has no nenbers. Plaintiffs
counter that the organization has an informal nenbership of
people in the community who consider thensel ves nmenbers.

As noted above, the corporation's bylaws specifically
state "The Corporation shall have no nenbers.” In light of this
express statenment in a formal docunent governing the conduct of
the corporation, we find that it does not have standing to bring
suit on behalf of its nmenbers because it has none. Accordingly,
we will enter an order dism ssing Concerned Black Parents from
this lawsuit for |ack of standing.

L.

We turn now to the issue of class certification. Rules
23(a) and (b)(2) of the Federal Rules of G vil Procedure provide:

(a) Prerequisites. One or nore nenbers of a

cl ass may sue or be sued as representative

parties on behalf of all nenbers only if:

(1) the class is so nunerous that joinder of

all nmenbers is inpracticable;

(2) there are questions of |aw or fact common

to the class;

(3) the clains or defenses of the

representative parties are typical of the
clainms or defenses of the class; and

(4) the representative parties will fairly
and adequately protect the interests of the
cl ass.

(b) Types of Class Actions. A class action
may be maintained if Rule 23(a) is satisfied
and if:

(2) the party opposing the class has acted or
refused to act on grounds that apply
generally to the class, so that fina
injunctive relief or corresponding
declaratory relief is appropriate respecting
the class as a whol e[.]



Qur Court of Appeals has warned that class
certification "is proper only "if the trial court is satisfied,
after a rigorous analysis, that the prerequisites’ of Rule 23 are

net." |In re: Hydrogen Peroxide Antitrust Litigation, 552 F.3d

305, 309 (3d Gr. 2009). In conducting a rigorous analysis, we
must thoroughly exam ne the factual and | egal allegations
relating to the certification issue. [d. Thus, "the decision to
certify a class calls for findings by the court, not nerely a
"threshold showi ng' by a party, that each requirenent of Rule 23
is nmet."” 1d. at 307. Factual determ nations "supporting Rule 23
findings nust be nade by a preponderance of the evidence." 1d.
Additionally, we "nmust resolve all factual or |egal disputes
relevant to class certification, even if they overlap with the
merits - including disputes touching on elenents of the cause of
action." |d.

Initially, defendants suggest that the court wll
encounter practical problenms when attenpting to determ ne which
students fall within the class. As noted above, the putative
cl ass incl udes:

Al'l present and future African American

students in the Lower Merion School District

who are deni ed access to the general

education curriculum are placed in bel ow

grade | evel classes; receive a nodified

curriculum and/or are sent to separate,

segregat ed schools that provide themw th an

education inferior to the education provided

t heir Caucasian peers with and w t hout
di sabilities.
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Def endants nmaintain that the proposed class should not

be certified because the class definition includes "subjective

and vague" criteria and terns, such as "deni ed access,"” "bel ow
grade classes,” "nodified curriculum”™ and "segregated school s, "
which will render a decision concerning a particular student's

menbership in the class inpossible. They further maintain that
the class definition, including its use of the word "inferior" to
define education, will require the court to determne the nerits
of each potential class nenber's clainms prior to deciding his/her
menbership in the class. Finally, they argue the cl ass
definition provides no guidance and does not distinguish between
t hose African Anerican students who have, in actuality, been
subject to a "legally inperm ssible nodified curriculunt from
those that are genuinely benefitting fromtheir nodified
curricul um because they cannot academ cally benefit fromthe
general curricul um

Asi de fromthese conpelling concerns, plaintiffs seek
to certify a class including "all African American students"” who
suf fer educational discrimnation, even though the allegations in
the third anmended conplaint do not support such an expansive
class. The allegations are directed solely toward "students with

disabilities.” The phrase, or a variation of it, perneates the
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| engthy and detail ed pl eading and appears no | ess than 55 tines.”?
For exanple, the first paragraph states:

The Blunt Plaintiffs, African Americans,

together with seven (7) [sic] other African

Ameri can students with disabilities: Lydia

Johnson; Sal eema Hall; Chantae Hall; Eric

Al ston; and, Richard Col eman, their parents,

and two | ocal organizations — the Concerned

Bl ack Parents of Miinline, Inc. and the

Mai nl i ne Branch of the NAACP — bring this

action on their own behalf and on behal f of

the class of all simlarly situated African

Anerican students with disabilities in the

LMSD who have been deni ed an appropriate

education in the least restrictive

envi ronnment wi thout regard to race.

Third Am Conpl., T 1 (enphasis added).

Furthernore, three of the five current clains for
relief are asserted under federal statutes designed specifically
to remedy discrimnation against individuals, including students,
with disabilities. Individuals with Disabilities Education Act,
20 U.S.C. 8 1400, et seq. and 34 C.F.R §8 300.600; Anmericans with
Disabilities Act, 42 U.S.C. § 12132, et seq.; 8 504 of the
Rehabilitation Act of 1973, 29 U . S.C. 8 794(a). W conclude that
plaintiffs cannot seek certification of such a broad class which
consists of African Anerican students beyond those with
di sabilities.

Even if we would otherwise find that plaintiffs

proposed cl ass includi ng non-di sabl ed, African American students

5. See Third Am Conpl., 11 1-2, 4-5, 11, 13-14, 17-18, 20, 28,
37, 43, 45, 49, 52, 55, 57, 60, 63, 66, 68, 74, 80, 92, 97, 100,
112, 123, 126-27, 130, 133, 141-42, 144-45, 148-49, 151, 153,
154, 156-59, 162-66, 167, 169, 173, 175, 181, and 188.
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at the School District would be proper, plaintiffs have failed to
establish that they satisfy Rule 23(a)(4). Under that prong of
the rule, the plaintiff nmust denonstrate that the "representative
parties will fairly and adequately protect the interests of the
class.” Qur Court of Appeals has explained that the purpose of
this requirenent is to "uncover conflicts of interest between
named parties and the class they seek to represent.” New

Directions Treatnent Servs. v. City of Reading, 490 F.3d 293, 313

(3d Cr. 2007). Al the naned plaintiffs are students wth

| earning disabilities. W do not see how they could fairly and
adequately protect the interests of students w thout |earning
disabilities. As noted above, several of the statutes under

whi ch they are suing are applicable only to those with
disabilities. The interests of these two separate groups sinply
do not coincide given their different educational needs and

ci rcumst ances.

Plaintiffs, however, still cannot neet the class
certification requirenents even if the class is narrowed to those
African American students with disabilities. The first
prerequisite that nust be satisfied for class certification is
found in Rule 23(a)(1), which requires that the class be so
numerous that "joinder of all nmenbers is inpracticable.” Qur
Court of Appeal s has explained that no "m ni nrum nunber of
plaintiffs is required to maintain a suit as a class action, but
generally if the named plaintiff denonstrates that the potential

nunber of class nenbers exceeds 40, the first prong of Rule 23(a)
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has been net." Stewart v. Abraham 275 F.3d 220, 227 (3d G

2001).

Plaintiffs rely on statistical evidence to neet their
burden of establishing that the requirenments of Rule 23 are net.
Plaintiffs' expert, Dr. Janes W Conroy, Ph.D., a specialist in
di sability, education and health issues anong children and
adults, presented statistical evidence that suggests that the
School District routinely places African American students in
| oner | evel classes that are designed to be | ess rigorous.
Plaintiffs also present statistical data that African Anerican
students with disabilities are educated outside of the general
education classroomfor a greater percentage of their day nore so
t han Caucasi an students with disabilities. Based on these
statistics, plaintiffs argue the nunerosity threshold is net.

W |imt our reviewto those statistics that focus on
t he educational placenents of students with disabilities.
Plaintiffs contend that if African American students with
disabilities were included in the regular education classroomin
t he sane proportion as Caucasi an students with disabilities, 30
nore African Anerican students woul d have been included in the
regul ar education classroomfor at |east 80% of their day in the
2005- 2006 school year; 19 nore African Anmerican students woul d
have been so included in the 2006-2007 school year, 27 nore
African American students woul d have been so included in the
2007- 2008 school year; and 34 nore African Anmerican students

woul d have been so included in the 2008-2009 school year.
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Plaintiffs have not informed us whether or to what extent these
nunbers represent the same students. For exanple, we do not know
whet her the 34 students in the 2008-2009 school year include the
27 students fromthe previous year or are in addition to those
students. Accordingly, plaintiffs have failed to neet their
burden of establishing that the nunmerosity requirenment of Rule
23(a) is net.

Finally, even assum ng the requirenents of Rule 23(a)
were nmet, plaintiffs have not net their burden under Rule 23(b).
Plaintiffs nove for certification pursuant to Rule 23(b)(2),
whi ch states that a class action may be maintained if Rule 23(a)
is satisfied and if "the party opposing the class has acted or
refused to act on grounds that apply generally to the class, so
that final injunctive relief or corresponding declaratory relief
is appropriate respecting the class as a whole.” It is well
settled that the class clains nust be sufficiently "cohesive" to
satisfy this prong because "unnaned nenbers are bound by the
action without the opportunity to opt out” and, therefore, my be

prejudiced froma negative result. Barnes v. Am Tobacco Co.,

161 F.3d 127, 142-43 (3d GCr. 1998). The cohesiveness

requi renent al so prevents individual issues from overwhel mng the

litigation because "little value would be gained in proceedi ng as
a class action ... if significant individual issues were to arise
consistently.” 1d. at 143. Thus, we have the discretion to deny

certification in the presence of disparate factual circunstances.
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Geraghty v. U.S. Parole Conmm ssion, 719 F.2d 1199, 1205 (3d Cr

1983).

Di sparate factual circunstances predoni nate here.
Plaintiffs and proposed class nmenbers are African American
students with disabilities who have | EPs under the I DEA. The
central tenet of the third anmended conplaint is that plaintiffs
and putative class nenbers are provided an education inferior to
t heir Caucasi an peers. Analysis of whether an African Anerican
student with a disability was deprived of an appropriate
education will be highly individualized and dependent upon that
particul ar students' needs, capabilities, and the IEP in place
for that child. These individual determ nations, which nust be
made to determ ne whether a particular student falls within the
class definition and whet her such student has a cause of action,
wei gh against certifying this class.

Moreover, Rule 23(b)(2) contenpl ates class actions that
seek only injunctive and declaratory relief. Here, plaintiffs
request not only injunctive and declaratory relief, but also
conpensatory education for each of the named plaintiffs and
menbers of the class who were deprived an adequat e educati on.

In Mcd endon v. Sch. Dist. of Phil adel phia, No. 04-

1250, 2005 W. 549532 (E.D. Pa. March 7, 2005), the court denied

certification of a class of all present and future speci al
education students within the Defendant District, who have been

or will be subjected to' the de facto practice and policy of
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intentionally entering into [IEP] agreenents it knows it wll
breach.” 1d. at *1. Judge Sanchez reasoned:
Each of these students has uni que needs and

each agreenent provided for unique renedies.
In their prayer for relief, the parents ask

for conpensatory danages, which will have to
be individually determned if the parents
prevail .

In the case at hand, the plaintiffs ask for

conpensatory relief as well as declaratory

and injunctive relief. Certification of a

cl ass woul d conprom se the individua

plaintiff's freedomto resolve their

i ndi vi dual cases.

Id. at *4.

Here, as in Md endon, the amobunt of conpensatory
education necessary for each named plaintiff and class nenber
woul d require a highly individualized inquiry into that student's
uni que needs, whether those needs were net, the extent to which
the School District failed to provide that student with a free,
appropriate public education and the proper anount of
conpensatory educati on necessary to redress any deficiencies.
The individualized analysis of each student's educational history
and needs precludes a finding that a class could be efficiently
managed by this court. General injunctive relief under Rule
23(b) (2) woul d not be appropriate.

Accordingly, we will enter an order denying the notion
of the plaintiffs for class certification.

| V.

Qur final inquiry involves the contention of the PDE

that the plaintiffs' clains against it are barred by the court-
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approved, class action settlenent in the case of Gaskin, et al.

v. Commonwealth of Pennsylvania, 389 F. Supp. 2d 628 (E.D. Pa.
2005). The PDE asserts that each naned plaintiff here
participated as a class nmenber in the Gaskin settlenent and that
the settlenent agreenent in Gaskin was intended to bar the
plaintiffs' clains here.

Gaskin was instituted by 12 students with disabilities
and 11 disability advocacy groups agai nst the PDE, anobng ot hers,
pursuant to the IDEA, 20 U.S.C. § 1400, et seq., 8 504 of the
Rehabilitation Act, as anended by 29 U.S.C. 8§ 794, and Title |
of the Anericans with Disabilities Act, 42 U S.C. 88 12131-12134.
On June 12, 1995, the court certified the follow ng cl ass:

Al'l present and future school age students

with disabilities in the Commonweal t h of

Pennsyl vani a who have been denied the option

of receiving a free appropriate education in

regul ar classroons with individualized

supportive services, or have been placed in

regul ar education classroons w thout the

supportive services, individualized

i nstruction, and accommodati ons they need to

succeed in the regular classroom

The Gaskin plaintiffs generally alleged that the
defendants "failed to assure that nenbers of the class are
educated with students who do not have disabilities to the
maxi mum ext ent appropriate and that those included in the regul ar
education classroomare not provided with the supplenentary aids
and services needed to benefit fromparticipation in the regular

educati on cl assroom "
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On Septenber 16, 2005, the court in Gaskin approved the
parties' joint notion for final approval of the proposed
settl ement agreenent. The settlenment agreenent was entered into
by and between the individual plaintiffs, the disability advocacy
organi zation plaintiffs, and the defendants Commonweal t h of
Pennsyl vani a, the PDE, the Secretary of Education, the
Conmi ssi oner of Basic Education, the Director of the Bureau of
Speci al Education and the nenbers of the State Board of
Education. Pursuant to Provision |I.(C, the "individual
plaintiffs are representatives of a certified class consisting of
all school -age students with disabilities in Pennsylvania who
have been denied a free appropriate education in regul ar
cl assroons with individualized supportive services,

i ndi vidualized instruction, and accommodati ons they need to
succeed in the regul ar education classroom”

The settlenent agreenent is currently in effect. It
commenced on Septenber 19, 2005 and will term nate exactly five
years | ater on Septenber 19, 2010. Under the agreenent, the PDE
agreed, anmong other things, to "require school districts to
adhere strictly to the IDEA, and the case | aw construing that
statute, when naking decisions regarding the placenent of
students with disabilities.”

The settl enent agreenent and rel ease further provide:

I n consideration of the performance of PDE s

obl i gati ons under the Settlenent Agreenent,

the plaintiffs, individually and collectively

hereby rem se, rel ease, and forever discharge
each of the defendants [...] fromall actions
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and causes of action, suits, grievances,
debts, dues, accounts, bonds, covenants,
contracts, agreenents, judgnents, clains and
demands what soever in |law or equity, known or
unknown, foreseen or unforeseen, particularly
t hose which were or could have been set forth
in Gskin v. Pennsylvani a Departnent of
Education, No. 94-CV-4048 (E.D. Pa.), or

whi ch any of the plaintiffs ever had or now
has, or which that plaintiff's heirs,
executors, adm nistrators, successors,
attorneys, or assigns, or any of them
hereafter can, shall, or may have, for or by
reason of any cause, matter, or thing

what soever arising out of or related to the
cl aims brought by the plaintiffs against the
defendants in the Gaskin case fromthe

begi nning of the world to the effective date
of the Settlenment Agreenent]|.]

(Enmphasi s added).

The PDE asserts, and plaintiffs do not dispute, that
the naned plaintiffs here were nenbers of the class in Gaskin,
whi ch included all future school age students with disabilities
in the Conmonweal th. According to the PDE, the clainms at issue
here are the sane as those which were or could have been set
forth in Gaskin. Thus, the PDE posits that the parties intended
for the settlement agreenent and release to bar the class clains
asserted here.

Qur Court of Appeals in In re Prudential Ins. Co. of

Am held that "a judgnment pursuant to a class settlenment can bar
| ater clainms based on the allegations underlying the clains in
the settled class action.”™ 261 F.3d 355, 366 (3d Cr. 2001). It
noted that this bar by agreenent of the parties can extend not
only to clains that were not presented but even to those that

coul d not have been presented in the class action. 1d. The
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court reasoned that this rule pronotes "judicial econony by
permtting parties to enter into conprehensive settlenents that
"prevent relitigation of settled questions at the core of a class
action.'" 1d.°

The PDE is correct that all of the named plaintiffs
here were class nenbers in the Gaskin action. The class included
"all present and future school age students with disabilities in
t he Commonweal t h of Pennsylvania." The nanmed plaintiffs here

were all identified as Pennsyl vani a students having a | earning

disability during the tinme that Gaskin was being litigated.

6. 1n re Prudential involved a challenge to an order fromthis
district court enjoining two Prudential policyholders from
prosecuting a lawsuit in Florida state court. [d. at 361. The
plaintiffs were nenbers of a nationw de class of Prudenti al

pol i cyhol ders who were allegedly victins of deceptive sales
practices. 1d. Four of the policies plaintiffs purchased from
Prudential were eligible for inclusion in the nationw de cl ass
action lawsuit. They opted to exclude two of these policies and,
i nstead, brought suit in a Florida state court in connection with
them 1d.

The court of appeals held that the district court did not
abuse its discretion in enjoining plaintiffs from"engaging in
notion practice, pursuing discovery, presenting evidence, or
undertaki ng any other action in furtherance [of their state court
action] that is based on, relates to or involves facts and
ci rcunst ances underlying the Rel eased Transactions in the C ass

Action." 1d. at 363. The court reasoned that the class notice
referred to the class rel ease and i nforned cl ass nenbers that the
rel ease enconpassed "any matter ... relating in any way directly

or indirectly to the sale or solicitation of[] the Policies."
Id. at 365. It then specifically noted that it was intended to

be very broad. 1d. Wth respect to the release, the court noted
that plaintiffs released "Prudential fromany clains 'based on,’
‘connected with,' "arising out of,' "or related to, in whole or
in part' their two Class Policies.” 1d. at 367. As a result of

this | anguage, it concluded that the district court did not abuse
its discretion. 1d. at 369.
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The PDE is also correct that the clains for relief
asserted in Gaskin are strikingly simlar to those brought
against it here. Judge Robreno sunmarized the plaintiffs clains
in Gaskin as foll ows:

Plaintiffs claimed that Defendants vi ol at ed:
(1) the Individuals with Disabilities in
Education Act ("IDEA"), 20 U S.C 88§ 1400-
1485, by failing to identify disabled
students, devel op individual education
progranms or plans ("I EPs"), and provide a
free appropriate public education ("FAPE") in
the |l east restrictive environment ("LRE") to
t he maxi mum extent reasonably possible; (2)
Section 504 of the Rehabilitation Act, as
amended by 29 U S.C. § 794, by excluding

di sabl ed students, solely because of their
disability, fromparticipating in or from
receiving the benefits of any programt hat
received federal funding;, and (3) Title Il of
the Americans with Disabilities Act ("ADA"),
42 U.S.C. 88 12131 - 12134, by excluding

ot herwi se qualified students from access to
public progranms sol ely because of their

di sability.

Gaskin v. Commonweal th of Pennsylvania, 389 F. Supp. 2d 628 (E. D

Pa. 2005).

As in Gaskin, the plaintiffs here claimthat the PDE
violated the IDEA by failing to identify children with
di sabilities and provi de needed speci al education and rel ated
services and by failing to provide the plaintiffs and nenbers of
the putative class a free, appropriate public education. As in
Gaskin, plaintiffs here bring a clai magainst the PDE under § 504
of the Rehabilitation Act. They allege the PDE denied the
plaintiffs and nmenbers of the putative class the opportunity to

participate in and benefit fromfederally-assisted regul ar
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education services, progranms, and activities, including special
education and related services. Finally, both the plaintiffs in
Gaskin and here asserted a claimagainst the PDE pursuant to
Title I'l of the ADA because the PDE all egedly denied themthe
benefits of federally assisted educational prograns on the basis
of their disabilities.

We acknow edge that in the pending action the
plaintiffs claimracial discrimnation as the basis for the
i nproper treatnent of those with learning disabilities, a claim
that was not specifically alleged in Gaskin. Nonethel ess, that
was a claimthat could have been asserted since the
di scrim nation against the named plaintiffs existed at that tine.
The PDE was released fromall causes of action, including those
whi ch coul d have been set forth in Gaskin. The allegations
underlying the class action settlenent in Gaskin and those
underlying the causes of action asserted here arise froma
"common nucl eus of operative facts,” that is, discrimnation

agai nst the learning disabled. In re Prudential, 261 F.3d at

366. Thus, to the extent there are clains here that were not
brought in Gaskin, these clains, including those asserted under
Title VI and § 1983, are barred by the release entered into by
the plaintiffs in Gaskin.

Accordingly, we will enter an order dism ssing the PDE

as a defendant in this case.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
AVBER BLUNT, et al. ) C VIL ACTI ON
V.
LOWNER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100
ORDER

AND NOW this 19th day of August, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of plaintiffs for class certification
i s DENI ED;

(2) the notion of defendants, the Lower Merion School
District and the Lower Merion School Board, to dismiss the clains
of Concerned Bl ack Parents of Mainline, Inc. and the Minline
Branch of the NAACP for |ack of standing is GRANTED; and

(3) all clainms of plaintiffs against the Pennsylvani a
Depart ment of Education are barred and are DI SM SSED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



