I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ANTHONY MODAFFARE,
Plaintiff, : ClVIL ACTI ON
Vs, : No. 08-cv- 2855

OVENS- BROCKWAY GLASS
CONTAI NER, | NC.

Def endant .

MEMORANDUM and ORDER

Joyner, J. August 12, 2009
Before this Court is Defendant Oaens-Brockway 4 ass
Container Inc.’s Mdtion for Summary Judgnent (Doc. No. 18) and
Plaintiff Anthony Mbddaffare’ s Response in Opposition (Doc. No.
21). For the reasons set forth, we will deny Defendant’s Mtion

in part and grant it in part.

BACKGROUND!

Plaintiff, Anthony Modaffare, was enployed as an autonatic
pal | eti zer attendant by Defendant, Owens-Brockway G ass Cont ai ner
Inc., from My 2005 until Novenber 2007. During the course of

his enploynent, Plaintiff was disciplined nultiple tines for

Yasis required in considering sunmary judgnent notions, the factua
background is presented in the |ight nost favorable to the non-noving party,
which in this case is the plaintiff. See Nicini v. Mrra, 212 F.3d 798, 806
(3d Cr. 2000).




problenms with attendance. He also took five | eaves of absence to
recover froma workplace injury and deal with all eged
psychol ogi cal trauna caused by his failing marriage.

I n August 2005, Plaintiff was absent fromwork and admtted
that he had altered a letter fromhis doctor in an attenpt to
justify his absence. After this transgression, Defendant deci ded
to place Plaintiff on a Last Chance Agreenent. The Last Chance
Agreenent stated that Plaintiff:

must maintain a perfect attendance record from

Septenber 1, 2007 to August 31, 2009. |If he is absent

W t hout authorization, or is guilty of work rel ated

m sconduct, or breach of plant rules[,] his enploynent

may be term nated by the Enployer, w thout the recourse

of the grievance procedure.

Pl. Ex. C. Less than one nonth after signing the Last Chance
Agreenent, Plaintiff violated its terns by arriving late for a
shift because his car allegedly ran out of gas. Wil e Defendant
had the right to termnate Plaintiff at that tine, it chose not
to do so.

On Novenber 16, 2007, Plaintiff requested a | eave partly for
medi cal reasons but was told by Defendant that he was not all owed
to take the | eave and had to report to work. An hour into his
shift on Novenber 18, Plaintiff requested | eave so he could go to

t he emergency room and was allowed to go. The follow ng day,

Plaintiff failed to show up for work, after which Defendant



suspended hi m pending termi nation. On Novenber 20, Plaintiff was
called in for a neeting wth Defendant at which point Defendant
notified Plaintiff that he was being term nated for violating the
Last Chance Agreenment. At the neeting, Plaintiff |earned that
the notice fromhis energency roomdoctor said that he would be
able to return to work on Novenber 19, not Novenber 20, as
Plaintiff had believed. 1In an effort to save his job, Plaintiff
went to his doctor and received a letter that stated that the
doctor had made a m stake in his original note and that Plaintiff
was not able to return to work until Novenmber 20. Despite this
| etter, Defendant upheld its decision to termnate Plaintiff.
Plaintiff has charged Defendant with retaliating agai nst him
for engaging in protected activity under the Fam |y Medical Leave
Act (FMLA), interfering with his rights under the FM.A, and

wrongful term nation.

STANDARD
Summary judgnent is appropriate if “there is no genuine issue
as to any material fact and . . . the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c).
Material facts are those that nay affect the outcone of the suit.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

issue of material fact is genuine “if the evidence is such that a



reasonable jury could return a verdict for the nonnoving party.”
Anderson, 477 U.S. at 248. |If the noving party establishes the
absence of a genuine issue of material fact, the burden shifts to
the non-noving party to “do nore than sinply show there is sone

nmet aphysi cal doubt as to the material facts.” Matsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). |If

t he non-noving party bears the burden of persuasion at trial,
“the noving party may neet its burden on summary judgnent by
showi ng that the nonnmoving party's evidence is insufficient to

carry that burden.” Kaucher v. County of Bucks, 456 F.3d 418,

423 (3d Cir. 2006) (quoting Wetzel v. Tucker, 139 F.3d 380, 383

n. 2 (3d CGr. 1998)).
In conducting our review, we view the record in the |ight
nost favorable to the non-noving party and draw all reasonabl e

inferences in that party's favor. See N cini v. Mrra, 212 F. 3d

798, 806 (3d Cir. 2000). However, there nust be nore than a
“mere scintilla” of evidence in support of the non-noving party's
position to survive the summary judgnent stage. Anderson, 477
US at 252. “‘[Aln inference based on specul ation or conjecture
does not create a material factual dispute sufficient to defeat

entry of summary judgnent.’” Koltonuk v. Borough of Laureldale,

443 F. Supp. 2d 685, 691 (E.D. Pa. 2006) (quoting Robertson v.

Allied Signal, Inc., 914 F.2d 360, 382 n.12 (3d G r. 1990)).




Dl SCUSS| ON

Count |: Retaliation for engaging in activity protected under the
FMLA

In order to establish a prima facie case of retaliation for
engaging in activity protected under the FMLA, Plaintiff nust
show that: (1) he took an FM.A | eave, (2) he suffered an adverse
enpl oynment decision, and (3) the adverse decision was causally

related to his | eave. Conoshenti v. Pub. Serv. Elec. & Gas Co.,

364 F.3d 135, 146 (3d Cir. 2004). 1In order to be eligible to
take an FMLA | eave, an enpl oyee nust work for an enployer with at
| east 50 enployees within a 75-mle radius and the enpl oyee nust
have been enployed for 12 nonths and for at |east 1,250 hours of
service during the previous 12-nmonth period. 29 U. S C
82611(2)(A)(ii); 29 U S.C 82611(2)(B)(ii). It is undisputed
that at the tine of the | eave at issue, Novenmber 19, 2007
Plaintiff was eligible under this standard. An eligible enployee
is entitled to | eave “because of a serious health condition that
makes the enpl oyee unable to performthe functions of the
position of such enployee.” 29 U S.C 82612 (a)(1)(D. A
serious health condition is defined as “an illness, injury,

i mpai rment, or physical or nental condition that involves — (A
inpatient care in a hospital, hospice, or residential nedical

care facility; or (B) continuing treatnent by a health care



provider.” 29 U S.C. 82611 (11). Considering this definition in
the light nost favorable to Plaintiff, his nedical condition
could qualify as a serious health condition because he received
treatnent from a psychol ogi st for adjustnent disorder, anxiety,
and depression fromJune of 2007 through | ate Novenber of 2007

(Francis Dep. at 8, 16, 22, 26.) See Magruda v. Belle Vernon

Area School Dist., No. 06-0995, 2009 U.S. Dist. LEXIS 13761, at

*36, 2009 W 440386 (WD. Pa. Feb. 23, 2009) (finding that
whet her adjustnent disorders, anxiety, and depression are serious
health conditions are issues of material fact that survive

summary judgnent); Hurlbert v. St. Mary’'s Health Care System

Inc., 439 F.3d 1286 (11th Cr. 2006) (finding that there is an
i ssue of fact, sufficient to survive sumary judgnent, as to
whet her anxiety qualifies as a serious health condition).
Additionally, Plaintiff clains that he was excused from work on
Novenber 19 by his enmergency room doctor because the Benadryl
that was prescribed to himwoul d make hi m sl eepy and drowsy and
t hus, unable to performhis work functions. (Mdaffare Dep. at
67.)

An enpl oyee does not need to explicitly state that a
requested leave is an FMLA | eave. He sinply nust state a
“qualifying reason” for the requested | eave to be protected under

the FMLA. 29 C.F.R 8825.208 (a)(2). The critical question is



whet her the information inparted to the enployer is sufficient to
reasonably apprise it of the enployee's request to take tine off

for a serious health condition. Sarnowski v. Air Brooke

Li nrousine, Inc., 510 F.3d 398, 402 (3d Cr. 2007) (quoting Manuel

v. Westlake Polymers Corp., 66 F.3d 758, 764 (5th Gir. 1995)).

Under the standard outlined above, Plaintiff’s conversations
wi th Defendant about his famly and enotional problens, anxiety,
and ongoi ng psychiatric treatnent could be enough, in |Iight nost
favorable to the Plaintiff, to put Defendant on notice that
Plaintiff qualified for FMLA | eave. Because Plaintiff was
el igible and provided Defendant with a potentially qualifying
reason for his |l eave, he may be able to establish that he
properly took an FM.A | eave.

Turning to the second step of establishing a prima facie
case of retaliation, after taking the | eave on Novenber 19,
Def endant termnated Plaintiff. Termnation is a clear adverse
enpl oynment deci si on.

Lastly, Plaintiff nust show that his term nation was
causally related to his taking an FMLA leave. In analyzing this

step of the prima facie case, we turn to the McDonnell Dougl as

burden-shifting analysis as articulated in Jalil. The plaintiff
has the initial burden of proving a prima facie case of

retaliation. Jalil v. Avdel Corp., 873 F.2d 701, 706 (3d GCr




1989). Once this is successfully conpleted, the burden shifts to
the defendant to prove that there was a legitimte reason for the
termnation. 1d. The burden then shifts back to the plaintiff
to prove that the legitimte reasons offered by the defendant
were pretextual. Id.

Plaintiff argues that he was term nated on Novenber 20
because of a history of attendance transgressions, sone of which
were FM_LA-qualifying. A causal connection may be denonstrated by
“evidence of circunstances that justify an inference of
retaliatory notive, such as protected conduct closely followed by
adverse action.” Jalil, 873 F.2d at 708 (quoting Burrus v.

United Tel. Co., 683 F.2d 339, 343 (10th Gr. 1982)). Since

Plaintiff was term nated the day after taking an all egedly FM.A-
qualifying |l eave, viewng the record in the |light nost favorable
to him we find that a jury could reasonably find that Plaintiff
has established that his term nation may have been causally
related to his | eave.

Def endant argues that it legitimtely termnated Plaintiff
for violating the terns of the Last Chance Agreenent by being
absent from work on Novenber 19 despite being cleared to work by
hi s energency roomdoctor. |In order to succeed on his
retaliation claim Plaintiff nust then show that Defendant’s

justification for termnating himwas pretextual. Pretext can be



denonstrated by “weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer’s proffered

legitimate reasons.” Blackburn v. United Parcel Serv., Inc., 179

F.3d 81, 94 (3d Gr. 1999) (quoting Kolb v. Burns, 727 A 2d 525,

531 (N.J. 1999)).

In this case, pretext could be denonstrated by Defendant’s
al l eged discrimnation against Plaintiff for his health probl ens.
Plaintiff argues that Defendant discrim nated agai nst him by
initially not allowing himto volunteer for higher paying jobs
due to health concerns even after he received clearance fromhis
doctor. After Plaintiff filed a grievance, Defendant said that
it wuld let Plaintiff work the jobs if an independent doctor
gave him medi cal clearance. (Pl. Ex. 1, J.) Despite receiving
cl earance fromthis second doctor, Defendant allegedly
contradicted itself by still not allowing Plaintiff to work the
extra jobs. (Mdaffare Dep. at 120-121.) Plaintiff argues that
this incident is an exanple of Defendant’s history of antagonism
toward himfor mssing work due to his health problens.

Plaintiff al so contends that Defendant’s inconsistent
enforcenent of Last Chance Agreenents is further evidence of
pretext. Another of Defendant’s enpl oyees, Jereny Serafini, was
pl aced on a Last Chance Agreenent and was gi ven verbal and

witten warnings for violating its ternms but was never



termnated. (Serafini Dep. at 12, 16.) M. Serafini has
testified that violations of his Last Chance Agreenent did not
i nvol ve health problenms and that he never requested an FMLA | eave
from Defendant. Plaintiff also notes that he hinself violated
the terms of his Last Chance Agreenent w thout getting term nated
when he was late to work because his car allegedly ran out of
gas. Thus, Plaintiff concludes that it was not until he violated
the Agreenent due to a health problemthat Defendant decided to
termnate him

Lastly, Plaintiff argues that the fact that Defendant did
not reverse its decision to termnate Plaintiff after being
presented with a letter fromthe enmergency room doctor confirmng
the mstake in the original note is another exanple of pretext.
Plaintiff maintains that if Defendant actually term nated
Plaintiff solely for violating his Last Chance Agreenent, upon
realizing the m stake made by the doctor, Defendant should have
concluded that Plaintiff did not violate the Last Chance
Agr eenent because he was not “absent w thout authorization.”
Because, Plaintiff argues, Defendant did not overturn its
term nation decision, in the light nost favorable to Plaintiff we
can infer that there was sone other reason for the termnation
These three argunents, supported by evidence, are sufficient to

def eat summary j udgnent.

10



Because Pl aintiff has provided sufficient evidence of al
the elenments of his retaliation claimsuch that a reasonable jury

could rule in his favor, this count survives sunmary judgnent.?

Count 1l: Interference with rights under the FM.A

To establish a prima facie case of interference with rights
under the FMLA, “the enpl oyee only needs to show that he was
entitled to benefits under the FMLA and that he was denied them”

Callison v. Cty of Phila., 430 F.3d 117, 119 (3d G r. 2005).

Plaintiff could have been entitled to FMLA benefits because, as
di scussed above, he was both eligible for FMLA | eave, havi ng

wor ked enough hours over the past 12 nonths, and had a health
condition that occasionally rendered himunable to performthe
functions of his position. Having established that he could have
been entitled to benefits, Plaintiff nust next show that he was
deni ed those benefits. Plaintiff has alleged several instances
in which he was deni ed FMLA benefits. Specifically, enployers
have an obligation to communi cate with enpl oyees regarding their
rights under the FMLA and Plaintiff alleges that Defendant did

not do so. Conoshenti, 364 F.3d at 142.

2\ hasten to note that, al t hough Plaintiff’s FMLA cl ains survive sunmmary
judgrment, this determ nation has been an extrenely close one. |ndeed, our
holding today is primarily facilitated by our view of the record evidence in
the Iight nost favorable to the Plaintiff, in whose favor we nust resolve al

factual inferences.

11



Here there is evidence that Plaintiff was never advi sed of
his eligibility to take an FMLA | eave after becom ng eligible for
FMLA coverage in June of 2007, as required by the statute.

Modaf fare Aff. The only evidence on the record of Defendant
communicating with Plaintiff regarding his FMLA status are two

i nstances in which Defendant inforned Plaintiff in witing that
his requested | eaves were not FM.A-qualifying because he did not
meet the hours requirenment. (Pl. Ex. 5,6.) To this point,

Def endant has not provided any evidence that it inforned
Plaintiff of his eligibility for FMLA | eave. He was al so denied
a | eave request on Novenber 16, 2007, that was allegedly FMA-
qual i fying, another violation of the statute. On that day,
Plaintiff asked his supervisor if he could take a nedical |eave
because he had not been sl eeping or eating nuch due to his
anxiety and he wanted to go see his psychiatrist for medication.
Def endant al l egedly denied Plaintiff’s request because he had

m ssed too nmuch work in the past for those sane reasons.

(Modaf fare Dep. at 30-31, 36-37.) Lastly, Defendant allegedly
violated Plaintiff’s right to not be term nated for taking FM.A
| eaves. 29 C.F.R 8825.220 (c). Defendant testified that
Plaintiff was term nated for m ssing work due to “the sane

probl ens he had before.” (Raybuck Dep. at 61, 64.) |In the |ight

nost favorable to the Plaintiff, this statenent can be inferred

12



as referring to Plaintiff’s past medical |eaves, which include
FMLA | eaves. Because it is a violation to consider absenteeism
due to an FMLA leave in a decision to term nate an enpl oyee, this
i s anot her concei vabl e exanpl e of Defendant denying Plaintiff
benefits to which he was entitled under the FMLA. 29 C. F. R
§825.220 (c).

Plaintiff has presented sufficient evidence of Defendant
denying himhis FMLA rights in order to survive summary judgnent

on this count.

Count 111: Wongful term nation

Plaintiff’s wongful termnation claimis a natter of state
law. A federal court uses its supplenental jurisdiction and
appl i es Pennsyl vania state | aw as announced by the Suprene Court

of Pennsylvania. Ferrel v. Harvard Indus., Inc., 2001 W. 1301461

(E.D. Pa 2001). Pennsylvania recogni zes a cause of action for an
at-wi Il enpl oyee who alleges retaliatory discharge for filing a

wor ker’s conpensation claim Shick v. Shirey, 552 Pa. 590, 592,

716 A.2d 1231, 1234 (1998). Wiile the general rule in the
Commonweal th is that at-will enployees do not have a cause of
action for being termnated, there is an exception to the rule if
the term nation violates public policy. _Id. at 596. The

Wor ker’ s Conpensation Act underlies the Comonweal th's finding

13



that terminating an at-will enployee for filing a worker’s

conpensation claimis a violation of public policy. 1d. at 603.
In the instant case, the parties dispute whether Plaintiff

was an at-will enployee at the tine of his termnation. In

Pennsyl vania, an at-will enployee is defined as “one whose

enpl oynment is not governed by a witten contract for a specific

termand who is termnable at the will of either the enployer or

the enpl oyee.” MN chols v. Com, Dep't. of Transp., 804 A 2d

1264, 1267 (Pa. 2002) (citing Werner v. Zazyczny, 545 Pa. 570,

681 A . 2d 1331 (1996)). Defendant clains Plaintiff was a union
menber subject to the terns of a collective bargaini ng agreenent,
whi ch woul d nean that he was not at at-will enpl oyee and does not

have a cause of action. Harper v. Am Red Cross Bl ood Servs.,

153 F. Supp. 2d 718, 721 (E.D. Pa. 2001). Plaintiff clains that
by signing the Last Chance Agreenent and | osing his grievance
recourse, he was legally converted to an at-will enpl oyee.
Plaintiff’s Last Chance Agreenent states that he “may be
term nated by the Enployer, w thout the recourse of the grievance
procedure” and that “any sunset clause for disciplinary notices
in the Collective Labor Agreenment will not apply to this
agreenent and/or David Mdaffare for 24 nonths fromthe period of
this agreenent.” (Pl. Ex. C.) Plaintiff is essentially arguing

that by losing the grievance procedure to which he was entitled

14



under the Coll ective Labor Agreenent, the Collective Labor
Agreenment does not apply to himfor 24 nonths and thus, he is an
at-wi || enpl oyee for that period.

I n Pennsyl vani a, an enployee is not an at-will enployee if
one of the following is established: (1) there is an agreenent
bet ween enpl oyer and enpl oyee for a definite duration; (2) there
is an agreenent that specifies that the enployee will be
di scharged for just cause only; (3) there is sufficient
addi tional consideration to establish a contract; or (4) an
appl i cabl e recogni zed public policy exception to the at-wll

enpl oyment doctrine exists. Luteran v. Loral Fairchild Corp.

455 Pa. Super. 364, 370, 688 A 2d 211, 214 (1997) (citing

Roberston v. Atlantic Richfield Petroleum 371 Pa.Super. 49, 537

A.2d 814 (1987)). In this case, Plaintiff’s Last Chance
Agreenent, an agreenent between Plaintiff and Defendant,
specifies that the agreenent will |ast for a period of two years.
Because the Last Chance Agreenent is an agreenent between the

Def endant and Plaintiff for a definite duration, Plaintiff is not
an at-will enployee. Since he is not an at-wll enployee,
Plaintiff does not have a cause of action for the tort of
wrongful termnation for filing a worker’s conpensation cl aim
Thus, Defendant’s notion for summary judgnent on this count is

gr ant ed.

15



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ANTHONY MODAFFARE,
Plaintiff, : ClVIL ACTI ON
Vs, : No. 08-cv- 2855

OVENS- BROCKWAY GLASS
CONTAI NER, | NC.

Def endant .
ORDER

AND NOW this 12th day of August, 2009, upon consideration
of Defendant Owens-Brockway d ass Container Inc.’s Mtion for
Summary Judgnent (Doc. No. 18) and Plaintiff Anthony Modaffare’s
Response in Qpposition (Doc. No. 21), it is hereby ORDERED t hat
the Motion for Sunmary Judgnent is GRANTED as to Count 111:
Wongful Term nation and DENIED in all other regards. It is

further ORDERED that Count 111 of the Conplaint is DI SM SSED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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