I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

) ClVIL ACTI ON
AZUNA, LLC, et al., : NO 08-776

Plaintiffs,
V.
NETPI A . COM INC., et al.,:

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. AUGUST 12, 2009

Plaintiffs Azuna, LLC (“Azuna”) and DAK International,
LLC (“DAK,” collectively referred to as “Plaintiffs”) file this
nmotion for reconsideration under Fed. R GCv. P. 60. (doc. no.
20.) For the reasons that follow, the notion for reconsideration
(doc. no. 20) of the Court’s Order dated Cctober 30, 2008 will be
granted in part to the extent the Court dism ssed Plaintiff DAK s
claimand denied in part to the extent it seeks reconsideration

of the Court’s dismssal of Plaintiff Azuna's claim

| . BACKGROUND
A. Facts?

Plaintiffs Azuna and DAK are limted liability

! A thorough recitation of the underlying facts may be
found in the Court’s Order dated October 30, 2008. See Azuna V.
Net pia.com Inc., 2008 W. 4787589 (E.D. Pa. Cct. 30, 2008).
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conpani es organi zed under Pennsylvania |law and | ocated in
Jenki nt own, Pennsyl vani a. Net pia.com Inc. (“Netpia”) is a
Korean corporation with its principal place of business in Seoul,
Korea and Netpia International Corporation (“Netpia
International”) is the international armof Netpia (collectively
referred to as “Defendants”).

Plaintiffs initiated the instant action agai nst
Def endants in the Court of Common Pl eas of Phil adel phia County,
Pennsyl vani a on Novenber 1, 2007.%2 Plaintiffs allege one count
of fraud in the inducenent. Specifically, Plaintiffs claimthat
Def endants materially m srepresented the function of their Native
Language Internet Address (“NLIA") technology or failed to
di sclose material facts related to NLIA by leading Plaintiffs to
believe that NLIA worked on all internet browsers when, in
reality, it does not. Plaintiffs claimthat they relied on these
m srepresentati ons or om ssions when deci di ng whether or not to
enter into the Inplementation Agreenent dated May 25, 2005 (the

“Agreenent”).

B. Procedural History

On Cctober 30, 2008, the Court granted Defendants’

nmotion to dism ss asserting inproper venue under Federal Rule of

2

19, 2008.

The case was renoved to this Court on February
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Civil Procedure 12(b)(3) and failure to state a cl ai munder
Federal Rule of G vil Procedure 12(b)(6). The Court found “the
claimthat Netpia fraudulently induced Azuna to enter into the
Agreenent falls within the scope of the arbitration agreenent.
This claimis to be presented to the Korea Comrercial Arbitration
Board for determ nation and not to this Court.” Azuna v.

Net pia.com Inc., 2008 W. 4787589, *4 (E.D. Pa. CQct. 30, 2008).

1. MOTI ON FOR RECONSI DERATI ON

On Novenber 18, 2008, Plaintiffs filed the instant
notion for reconsideration under Federal Rule of Civil Procedure
60, challenging the Court’s Menorandum and Order dated Cctober
30, 2008. Plaintiffs argue the follow ng: (1) the Court
di sregarded DAK's fraud in the inducenent claim and (2) the
Court overl ooked the | anguage of the |nplenentation Agreenent
l[imting the scope of its arbitration clause to govern only the
[imted matters discussed within the four corners of the
docunent. Oral argunent on Plaintiff’s notion for
reconsi deration was held on June 26, 2009. Follow ng oral
argunment, the Court ordered further briefing on whether DAK is

bound by the arbitration agreenent.

A Legal Standard

A district court has the authority to correct a m stake



in a judgnent or order “arising fromoversight or om ssion” under
Federal Rule of G vil Procedure 60(a). Parties are also afforded
relief froma final judgnment or order under Federal Rule of G vil
Procedure 60(b)(1) in the event of “m stake, inadvertence,
surprise, or excusable neglect.”

The purpose of a notion for reconsideration is to
“correct manifest errors of law or fact or to present newy

di scovered evidence.” Harsco Co. V. Zlotnicki, 779 F.2d 906, 909

(3d Cir. 1985). Reconsideration is appropriate where the party
seeking reconsideration establishes “(1) an intervening change
in the controlling law, (2) the availability of new evidence that
was not avail able when the court . . . [issued its previous

decision]; or (3) the need to correct a clear error of |aw or

fact or prevent manifest injustice.” Mix's Seafood Cafe ex rel.

Lou Ann v. Quinteros, 176 F.3d 669, 677 (3d GCr. 1999).

1. DAK's fraud in the inducenent clain?

Here, the Court’s Memorandum and Order dated October

30, 2008 did not address DAK’s fraud in the inducement claim, nor

3 In the alternative, Defendant argues that DAK lacks

standing because it was not a party to the Agreement. The Court
need not address this issue at this time because the question at
hand involves whether DAK is bound by the arbitration agreement.
If DAK is bound it will be ordered to arbitrate the matter. If
not, the case will be severed and stayed pending resolution of
Plaintiff Azuna’s arbitration in Korea. The Court will consider
whether DAK lacks standing if the issue is properly raised at the
appropriate time.
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did it consider whether DAK lacked standing, nor did it analyze
whether DAK, a non-signatory to the Implementation Agreement, can
nevertheless be bound by the arbitration agreement. These
arguments were raised by Defendants in their initial pleadings.
To the extent the Court will consider these matters now,
Defendants argue that DAK is bound by the arbitration agreement

under an agency and/or an estoppel theory.

a. Whet her DAK is bound by the arbitration
agr eenent

Courts generally lack the authority to enforce an
arbitration agreenent agai nst non-signatories. CTF Hotel

Holdings, Inc. v. Marriott Int’l, Inc., 381 F.3d 131, 137 (3d

Cir. 2004); Dodds v. Pulte Hone Corp., 909 A 2d 348, 352 (Pa.

Super. C. 2006). It is true, however, that under Pennsylvani a
law, “non-signatories to a contract, such as third-party
beneficiaries, may fall within the scope of an arbitration cl ause
if that is the signing parties’ intent.” Dodds, 909 A 2d at 351

(citing Ssay v. E.R Stuebner, Inc., 864 A 2d 1266, 1271 (Pa.

Super. Ct. 2004)); see also Smith v. Cunberland G oup, Ltd., 687

A.2d 1167, 1171 (Pa. 1997) (finding (generally) enforceability of
arbitration agreenent is limted to signatories). |In sone cases,
common | aw principles of contract and agency | aw nay bi nd non-

signatories to an arbitration agreenent. See, e.qg., Alstate

Settlenent Corp. v. Rapid Settlenments, Ltd., 559 F.3d 164, 170
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(3d Cir. 2009) (recognizing “five theories for binding nonf-
]signatories to arbitration agreenents: (1) incorporation by
reference; (2) assunption; (3) agency; (4) veil-piercing/alter

ego[;] and estoppel.”); Trippe Mg. Co. v. Niles Audio Corp., 401

F.3d 529, 532 (3d Cir. 2005); Bel-Ray Co. v. Chenrite (PTY).

Ltd., 181 F.3d 435, 444 (3d Gr. 1999); Marciano v. MONY Life

Ins. Co., 470 F. Supp. 2d 518, 525 n.11 (E.D. Pa. 2007); Ankor

Tech., Inc. v. Alcatel Bus. Sys., 278 F. Supp. 2d 519, 521 (E. D

Pa. 2003).

i Agency t heory

Def endants all ege that DAK is bound by the arbitration
agreenent because it is an agent of Azuna. Defendants aver that
DAK and Azuna share the same ownership, counsel, and
headquarters. (Pl.’s Conmpl. 91 1-2, doc. no. 1.) The Defendants
argue that Plaintiffs joint efforts in reliance upon the
| mpl enent ati on Agreenent, and their closely related identities
and interests is sufficient to denonstrate an agency relationship
thereby binding DAK to the arbitration agreenent. Plaintiffs, on
the other hand, indicate that DAK and Azuna are separate and
distinct entities that were fornmed at different tines.

Plaintiffs allege that absent further discovery an agency
rel ati onshi p cannot be established under these facts. See

M 11l edge v. Chase Bank, USA, N.A., Cvil Action No. 07-4128, 2007




W. 4179847, at *4 (E.D. Pa. Nov. 26, 2007) (finding agency

determ nati on necessitated discovery); see also Jurinmex Komerz

Transit GMB.H v. Case Corp., 65 F. App’'x 803, 808 (3d Cr

2003) (not precedential) (citing Canavan v. Beneficial Fin.

Corp., 553 F.2d 860, 865 (3d Cir. 1977)).
The Third Crcuit recogni zes the application of agency
principles to bind non-signatories to arbitration agreenents.

E.1l. DuPont de Nempburs & Co. v. Rhone Poul enc Fiber & Resin

Internediates, S.A S., 269 F.3d 187, 194 (3d Cr. 2001); see,

e.qg., Pritzker v. Merrill Lynch, Pierce, Fenner & Smth, Inc., 7

F.3d 1110, 1121 (3d G r. 1993) (finding “[b]ecause a principal is
bound under the terns of a valid arbitration clause, its agents,
enpl oyees, and representatives are al so covered under the terns
of such agreenents”). \Wen agency is being proved by operation
of the parties conduct, agency is a question of fact. Al dhelm

Inc. V. Schuykill County Tax Cd aim Bureau, 879 A 2d 400, 406, n.

15 (Pa. Commw. Ct. 2005) (ruling actual notice denonstrated when

president signed certified mail receipt); B& Asphalt |ndus.,

Inc. v. Fusco, 753 A 2d 264, 269 (Pa. Super. C. 2000) (finding

agency rel ati onshi p where defendant handl ed a busi ness’s
bookkeepi ng, wote checks in the business name, prepared tax
returns for the business, had full authority to sign checks and
adm ni ster payroll for the business, and net weekly with the

owner to manage the finances of the business). “The basic



el ements of agency are the manifestation by the principal that
the agent shall act for him the agent’s acceptance of the
undertaki ng and the understanding of the parties that the
principal is to be in control of the undertaking.” Fusco, 753

A . 2d at 269 (quoting Lapio v. Robbins, 729 A 2d 1229, 1234 (Pa.

Super. C. 1999)).

Defendants cite Advest, Inc. v. WAgner, in support of
bi nding DAK to the arbitration agreenent under an agency theory.
No. Civ. A 03-1372, 2005 W. 2456228 (WD. Pa. 2005). In Advest,
a financial services corporation (the “financial corporation”)
hired a licensed securities representatives group (the
“securities group”) to advise clients and enter into
transactions. 1d. at *2. The securities group were enpl oyees
operating under the supervision and control of the financial
corporation. |d. at *2-*3. A client of the financial
corporation lost a significant anmount of noney and filed a civil
action against the securities group seeking rescission of the
underlying transactions. 1d. at *4. The relationship between
the financial corporation and the client was governed by an
overarchi ng agreenent anongst thensel ves, which included an
arbitration agreenent. 1d. at *1-*2. The securities group was
not a signatory to the agreenent; ergo it was not a signatory to
the arbitration agreenent. The arbitration agreenent included,

inter alia, the financial corporation and its agents or



enpl oyees. 1d. at *2. The district court conpelled the client
to arbitrate his dispute wwth the securities group because the
securities group was either an enpl oyee of the financial
corporation or an agent based on the financial corporation’s
control and supervision over the securities group. [d. at *6.
Here, in this case, Defendants point to conmon
owner shi p, counsel, and place of business.* However, in the
absence of an agreenent between DAK and Azuna or evidence that
DAK had control or supervision over Azuna, the Court cannot
conclude that there is an agency relationship binding DAK to an
agreenent to arbitrate entered into by Azuna. Therefore, DAK is

not bound by the arbitration agreenent under an agency theory.

ii. Est oppel theory

Def endants al so all ege that DAK is bound by the
arbitration agreenent under an estoppel theory. DAK and Azuna
collectively, “spent |arge suns of noney, to create business and
mar keti ng plans, and they assenbled contacts to assist in the
i npl ementati on of Defendants’ technology.” (Pls.’” Conpl. § 40.)
Defendants claimthat DAK “‘enbraced’ the [I|nplenentation

Agreenent] in anticipation of receiving the benefits of its

4 Azuna and DAK share the sane address and al so share the

sanme address with their attorneys, Sacks & Weston. Presumably,
Sacks and Weston is related to Sacks, Weston, Snolinsky, Albert &
Luber, the firmthat signed contracts wi th Netpia.com before
Azuna was i ncor por at ed.
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mar keting activities, but now seeks to ‘turn its back’ on the
[ 1 npl ement ati on Agreenent] by arguing that it did not sign [it].”
(Defs.’” Supp. Resp., doc. no. 26.) Accordingly, Defendants argue
t hat DAK shoul d be estopped from di savowi ng the I nplenentation
Agreenment because DAK's claimis based entirely on the provision
in the Inplenentation Agreenent permtting the signatories to
“mar ket the services and products to be offered via Azuna, LLC
as well as engage in other reasonable activities to pronote the
pl anned busi ness of Azuna LLC.” |nplenentation Agreement | 4.°
The Third Circuit recognized the prudence in applying
an equitable estoppel theory to bind a non-signatory to an
arbitration clause in an appropriate case. DuPont, 269 F.3d at
199. Additionally, the Second G rcuit has identified two
theories: (1) “when the non-signatory knowi ngly exploits the
agreenent containing the arbitration clause despite having never
signed the agreenent”; and (2) “at the non[-]signatory’s
i nsi stence because of ‘the close relationship between the
entities involved, as well as the relationship of the all eged
wrongs by the non[-]signatory’s obligations and duties in the
contract . . . and [the fact that] the clains were intimately

founded in and intertwined with the underlying contract

> Based on the claimfor damages in the conplaint,

Plaintiffs spent $135,486.80 “to develop a marketing plan for
Def endants’ technology in the United States.” (Pls.’” Conpl. 1
8.)
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obligations.”” 1d. (citations omtted) (enphasis added).

In this case, the appropriate analysis is under the
first theory (the “exploitation theory”). Under the exploitation
theory, “courts prevent a non-signatory fromenbracing a
contract, and then turning its back on the portions of the
contract, such as an arbitration clause, that it finds

distasteful.” 1d. at 200; see, e.q., Bouriez v. Carneqgie MIlIlon

Univ., 359 F.3d 292, 295-96 (3d G r. 2004) (holding non-signatory
is not bound by arbitration clause when non-signatory was one

step renoved fromthe underlying agreenent); Am Bureau of

Shi pping v. Tecara Shipyard S.PA., 170 F. 3d 349, 353 (2d G r

1999) (hol ding non-signatory bound by contract under which it
received the direct benefits of |lower insurance and the ability

to sail under the French flag); Thonmson-CSF, S.A v. Am

Arbitration Assoc., 64 F.3d 773, 779 (2d Cr. 1995) (finding only
indirect benefit insufficient to invoke equitable estoppel
agai nst a non-signatory).

Here, it is true that DAK enbraced the Inplenentation
Agreenent as a basis for spending noney to pronote Defendants
technol ogy, yet it did not receive any direct benefit thereunder.
Moreover, while Plaintiffs initiated parallel litigation in
Korea, at no tinme, however, did Plaintiffs rely or point to the
| npl enent ati on Agreenent as the basis for their claim Merely

because the clains in the Korean litigation mrror those before
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the Court, this alone is insufficient to justify binding DAK to
the arbitration agreenment under an estoppel theory. Under these
ci rcunst ances, DAK is not bound by the arbitration agreenent

under an estoppel theory.

b. Azuna'’s claimthat the Court overl ooked the
| anguage of the | npl enentation Agreenment

Azuna argues that the Inplenentation Agreenent dealt
only with the division of profits, fees, and royalties. Under
this view, the arbitration agreenent was |linmted to disputes
relating to or arising fromthose limted ternms. |In particular,
Azuna asserts that “[w] hether or not the NLIA technol ogy actually
wor ked, and was |legal to operate in the manner offered by
Def endants, was not one of the terns covered in the signed
agreenent.” (Pl.’s Mdt. Recons. 6-7 ,doc. no. 20.)

Azuna cites Hazleton Area Sch. Dist. v. Bosak, 671 A 2d

277 (Pa. Commw. Ct. 1996), in support of their position
Hazl eton, 671 A . 2d 277, 285 (Pellegrini, J., dissenting)
(reasoning tort clains related to the agreenents and are subj ect

to the arbitration provisions therein); but see Shmay, 864 A 2d at

1275-76 (questioning Hazleton as a mi sconstruction of

Pennsyl vani a Suprene Court precedent);. |In Hazleton, a school
district entered into two witten agreenents with a construction
conpany to build a new highschool. 671 A 2d at 278-79. Both

agreenents contained broad arbitration provisions. 1d. at 279.
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The construction was conpl eted by Septenber 1993, and on January
18, 1994 the roof collapsed. [1d. The school district sought to
recover danmages under a negligence theory and the defendants
filed a petition to conpel arbitration under the agreenents. 1d.

The court in Hazleton denied the defendants petition to
conpel arbitration because the school district’s clains sounded
in negligence rather than contract. 1d. at 283. The court
reasoned that the school district expected to pay approxi mately
$13 mllion for the new hi ghschool and that neither of the
agreenents contenpl ated paying over $2.5 mllion to repair a
col |l apsed roof. 1d. Therefore, the damages sought by Plaintiffs
were deened neither a part of the terns nor a part of the
consideration for either agreenent. 1d.

The Hazl eton decision is distinguishable. Hazleton
deals with a claimsounding in negligence. The instant action
was brought alleging fraud in the inducenent. The law in
Pennsylvania is clear in that arbitration provisions “cannot be
circunvented by an allegation that the contract was void ab

initio because of fraud in the inducenent . . . .” FlLightways

Corp. v. Keystone Helicopter Corp., 331 A 2d 184, 185 (Pa. 1975);

see also Ross Dev. Co. v. Advanced Bldg. Dev., Inc., 803 A 2d

194, 196-97 (Pa. Super. C. 2002) (citing Elightways, 331 A 2d at
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185).°

Here, the Court’s Menorandum and Order dated Cctober
30, 2008 properly found that Azuna’'s claimfalls within the scope
of the arbitration agreenent. 1In addition to providing for the
divisions of profits, fees, and royalties, the Inplenentation
Agreenent al so authorized the parties to “market the services and
products to be offered by [Azuna], as well as engage in other
reasonabl e activities to pronote the planned busi ness of
[ Azuna].” (Pl."s Conpl. Ex. C Y 4.) Moreover, the
| mpl enent ati on Agreenent contained an integration clause stating:
“This [Inplenmentation] Agreenent constitutes the full agreenent
of the parties . . . and shall supersede all previous
representations, understandi ng[s] or agreenents, oral or witten,
anong the [p]larties . . . .” 1d. ¥ 9.

Azuna’s argunent for reconsideration |lacks nerit.
First, Azuna does not point to a change in the applicable |Iaw
Second, the Court was not presented with previously unavail abl e

evidence. Third, Azuna fails to establish “the need to correct a

6 Nevert hel ess, the reasoning in Hazleton is not the

controlling law in Pennsylvania. First, the strong dissent in
Hazl et on suggests a m sapplication of the law. Hazleton, 671

A 2d 277, 285 (Pellegrini, J., dissenting) (reasoning tort clains
related to the agreenents and are subject to the arbitration
provi sions therein). Second, the Pennsylvania Superior Court

i ndi cated that the Commonweal th Court in Hazleton m sconstrued

t he Pennsyl vani a Suprenme Court decision in Mihl enberg Twp. Sch.
Dist. Auth. v. Pa. Fortunato Constr. Co., 333 A 2d 184 (Pa.

1975); Smay, 864 A 2d at 1275-76.
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clear error of law or fact or prevent manifest injustice.” Under
t hese circunstances, reconsideration is not appropriate to the
extent it relates to the dismssal of Azuna's fraud in the

i nducenent claim

I11. CONCLUSI ON

For the reasons set forth above, the notion for
reconsi deration (doc. no. 20) is granted in part and denied in

part. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

) ClVIL ACTI ON
AZUNA, LLC, et al., : NO 08-776

Plaintiffs,

V.
NETPI A COM INC., et al.,

Def endant s.
ORDER

AND NOW this 12th day of August 2009, it is hereby
ORDERED, for the reasons stated in the acconpanyi ng nmenorandum
as follows:
1. Plaintiffs’ notion for reconsideration (doc. no. 20) is
GRANTED in part with respect to Plaintiff DAK and
DENIED in part with respect to Plaintiff Azuna; and

2. Def endants’ notion for sanctions is DEN ED;’ and

! Under Rule 11, an attorney nust sign every
pl eading, witten notion, and other paper thereby
certifying

that to the best of the person’s know edge,

I nformation, and belief, fornmed after an

I nqui ry reasonabl e under the circunstances: (1)
it Is not being presented for any inproper

pur pose, such as to harass, cause unnecessary
del ay, or needlessly increase the cost of
litigation; (2) the clains, defenses, and other
| egal contentions are warranted by existing |aw
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3. Plaintiff DAK s claimis SEVERED® and STAYED, pending

resolution of Plaintiff Azuna's arbitration in Korea.?

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

or by a nonfrivol ous argunent for extending,
nodi fyi ng, or reversing existing |aw or for
establishing new |law, (3) the factual
contentions have evidentiary support or, if
specifically so identified, wll likely have
evidentiary support after a reasonable
opportunity for further investigation or

di scovery; and (4) the denials of factual
contentions are warranted on the evidence or,
I f specifically so identified, are reasonably
based on belief or a lack of information.

Fed. R Cv. P. 11(a)-(b). Under the circunstances of
this case, the Court concludes a sanction is not
appropri at e.

8 See generally, Delta Funding Corp. v. Harris,
426 F.3d 671 (3d Cir. 2005) (citing Jacob v. Norris,
McLaughlin & Marcus, 607 A 2d 142, 154 (N.J. 1992)
(severing unenforceable portion of contract)).

9 Whet her Defendants may conpel arbitration in
Korea and/or whether Plaintiff Azuna’'s claimto
arbitrate in Korea is precluded by the doctrines of
I ssue or claimpreclusion is not before the Court.
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