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et al.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. AUGUST 12, 2009
Before the Court is a contract dispute between

I nternazionale Ganiti S.R L. and Monticello Ganite, Ltd. and

Sal vatore Santoro. A bench trial was held on Tuesday, August 11

2009. Thi s nmenorandum contains the Court’s findings of fact and

concl usi ons of | aw.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
Plaintiff Internazionale Ganiti S.R L

(“I'nternazionale”) is a corporation formed under the | aws of the
country of Italy, with a principal place of business at Via
Ausente 6, 03040 Ausonia (FR), Italy. Internazionale is engaged
in the business of the sale of marble, granite and stone sl abs
and products throughout the world, including the United States
and the Commonweal t h of Pennsyl vani a.

Def endant Monticello Granite, Ltd. (“Monticello”) is a



Pennsyl vani a corporation with a principal place of business at
10049 Sandneyer Lane, Phil adel phia, Pennsylvania 19116.

Def endant Sal vatore Santoro is an adult individual who
is a resident of the Commonweal th of Pennsylvania. M. Santoro
is the President of Mnticello.

From approxi mately 2002 t hrough 2005, | nternazionale
and Monticell o had a business rel ati onshi p whereby I nternazional e
supplied materials (i.e. granite) to Monticello. Al though nost
of the parties’ business was conducted orally, sone transactions
were nmenorialized in witing.

On Novenber 22, 2005, Internazionale’s President,
Benedetto Parente, visited M. Santoro at Mnticello' s offices to
di scuss the outstandi ng bal ance of Mnticello s account with
I nternazionale. During this visit, it is undisputed that M.
Santoro signed a docunent, which stated that the anmpbunt owed to
| nt er nazi onal e by Monticell o was $566,222.79. In addition, this
docunent purported to bind M. Santoro personally for
Monticello’s debt. (See Exhibit P3.)

Now, the parties dispute whether $566,222.79 is in fact
the correct amount owed to Internazionale, given certain credits
and adjustnents to which Defendants claimthey are entitled, and
whet her the Novenber 22, 2005 signed witing binds M. Santoro,

personal ly, for Mnticello s debt.



A Legal St andard?

"[ T] he burden of proof in a contract action is upon the

party alleging breach.” E. Tex. Mdttor Freight, D anond Div. V.

Ll oyd, 484 A 2d 797, 801 (Pa. Super. C. 1984). “The party
havi ng the burden of proof in a contract matter nust sustain it

by a ‘ preponderance of the evidence.’” Snyder v. Gavell, 666

A 2d 341, 343 (Pa. Super. C. 1995). The preponderance of the
evi dence standard requires the party bearing the burden of proof

to convince the finder of fact that "the facts asserted by the

[ party] are nore probably true than false.” Burch v. Reading

Co., 240 F.2d 574, 579 (3d Cir. 1957); United States v. Paynent

Processing &r., LLC 461 F. Supp. 2d 319, 322 (E.D. Pa. 2006).

“[T]he plaintiff in an action for breach of contract
has the burden of proving damages resulting fromthe breach.”

Spang & Co. v. U.S. Steel Corp., 519 Pa. 14, 25 (1988).

“[ Dl amages cannot be based on a nere guess or speculation.” |d.
at 26. Instead, the evidence nust “wth a fair degree of
probability establish a basis for the assessnent of damages.”
Id. at 27. Moreover, “[w here defendant asserts nodification as
a defense, the burden shifts to defendant to prove a valid

nodi fication” also by a preponderance of the evidence. Sonfast

Corp. v. York Intern Corp., 875 F. Supp. 1088, 1094 (M D. Pa.

! By agreenment of the parties, Pennsylvania | aw applies

to this dispute.

-3-



1994) .

“A fundanental rule in construing a contract is to
ascertain and give effect to the intent of the contracting
parties. It is firmy settled that the intent of the parties to
a witten contract is contained in the witing itself. Wen the
words of a contract are clear and unanbi guous, the neaning of the

contract is ascertained fromthe contents alone.” Chen v. Chen,

893 A 2d 87, 93 (Pa. 2006) (quoting Mace v. Atl. Refining Mtaq.

Corp., 785 A . 2d 491, 496 (Pa. 2006)). “A contract is not

anbi guous if the court can determne its neaning w thout any
gui de ot her than a know edge of the sinple facts on which, from
the nature of the |language in general, its neani ng depends.”

Bohl er - Uddehol m Am , Inc. v. Ellwod Goup, Inc., 247 F.3d 79, 92

(3d Gr. 2001) (applying Pennsylvania law). “To determ ne

whet her anbiguity exists in a contract, the court may consider
“the words of the contract, the alternative neani ng suggested by
counsel, and the nature of the objective evidence to be offered
in support of that neaning.” 1d. (quotation omtted). “[Where
atermin the parties' contract is anbi guous, ‘parol evidence is
adm ssible to explain or clarify or resolve the anbiguity,
irrespective of whether the anbiguity is created by the | anguage
of the instrunment or by extrinsic or collateral circunstances.’”

Yocca v. Pittsburgh Steelers Sports, Inc., 854 A 2d 425, 437 (Pa.

2004) (quoting Estate of Herr, 161 A 2d 32, 34 (Pa. 1960)).




Under Pennsylvania |law, an “‘account stated is an
account in witing, exam ned and accepted by both parties.” Blue

Mountain Envtl. Mynt. Corp. v. Chico Enters.. Inc., No. 04-4208,

05- 2888, 06-1532, 2006 W. 1949676, at * 2 (3d CGr. Jul. 13, 2006)

(relying upon Leinbach v. Wlle, 211 Pa. 629 (1905). “Acceptance

need not be express and nay be inplied fromthe circunstances.”
(ILd.) However, an account stated cannot exist where there is a
di spute as to the accuracy or correctness of the debt. See id.
(reversing district court’s entry of summary judgnent where a
di spute as to the accuracy of the debt raised questions of

mat eri al fact regarding the exi stence of an account stated);

Herron v. Herron, 64 Pa. Super. 569, *4 (Pa. Super. C. 1916)

(l'isting cases where “accounts rendered have not becone accounts
stated” because “there has been no real or presunmed acceptance of
their correctness”).

Al so, under Pennsylvania | aw, where a guarantor
expresses his intent to be legally bound, that promse is
enforceabl e, regardl ess of whether additional consideration is
supplied to the guarantor for his promse. See 33 P.S. § 6;2? The

Paul Revere Protective Life Ins. Co. v. Wis, 535 F. Supp. 379,

2 33 P.S. 8 6 provides that “Awitten rel ease or
prom se, hereafter made and signed by the person rel easing or
prom sing, shall not be invalid or unenforceable for |ack of
consideration, if the witing also contains an additional express
statenent, in any form of |anguage, that the signer intends to be
| egal Iy bound.”
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386 (E.D. Pa. 1981) (applying 33 P.S. 8 6 and finding that
def endants’ guarantees were |legally binding, even wthout

consideration); Atlas Bldg. Sys., Inc. v. Shawont Assocs., Ltd.,

Nos. 2590 & 1290, 1993 W 1156071, at *169 (Pa. Com PI. June 22,
1993) (rejecting defendant’s argunent that “guarantee is
unenf or ceabl e because she received no personal consideration”
where “firmy established black letter |aw directs that
“I'plaintiff’s] extension of credit to [conpany] by itself is

sufficient consideration”); Snevily v. Johnston, 1841 W 4090, at

*3 (Pa. May 1841) (“Where the guaranty or prom se, though
collateral to the principal contract, is nmade at the sane tine
with the principal contract, and becones an essential ground of
the credit given to the principal debtor, the whole is one
original and entire transaction, and the consideration extends
and sustains the promse of the principal debtor, and al so of the

guarantor. No other consideration need be showmn . . . .7).

B. | nternazionale Ganiti SR L.'s dains

I nternazionale Graniti S.R L. asserted breach of
contract clainms against Mnticello Ganite, Ltd. and agai nst

Sal vatore Santoro, individually.

1. Cl ai m agai nst Monticello Granite, Ltd.

I nt ernazional e clains that the Novenber 22, 2005 signed
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witing is an “account stated” between the parties, which

evi dences an agreenent by Monticello to pay |nternazional e

$566, 222. 79. (See Exhibit P3.) Defendant objects, arguing that
there was never an agreenent as to the anmount of Monticello’s
debt, and that the $566, 222. 79 was nmerely a pl acehol der for a
“to-be-determ ned” anount.

In light of the testinony by both parties regarding the
oral nature of their business relationship, and the
uncontroverted evidence that Mnticell o nade certain paynents to
| nt ernazi onal e after the Novenber 22, 2005 signed witing, which
are not accounted for in the $566, 222. 79 nunber, the Court cannot
find that the Novenber 22, 2005 signed witing is an account
stated between the parties. However, the Court does find that
| nt er nazi onal e has proven by a preponderance of the evidence that
t he Novenber 22, 2005 signed witing is a valid contract, which
purports to define Monticello s debt to Internazionale.

Here, because anbiguity regarding the contract’s terns
is created by “collateral circunstances” - nanely, the inprecise
nature of sone of the terns due to the oral nature of the
parties’ relationship and the docunentary evidence of credits due
to Monticello, the Court will consider parol evidence in
construing the Novenber 22, 2005 signed witing.

Monticello argued that it is entitled to certain

credits for nonies paid to Internazionale after Novenber 22,



2005. Essentially, Mnticello argued that if the Novenber 22,
2005 docunent is a contract, then it is subject to nodification.
Based on the testinony adduced at trial, the Court agrees.
Specifically, the Court finds that Mnticell o has denonstrated by
a preponderance of the evidence that it is entitled to the
followng credits for nonies paid to Internazionale after
Novenber 22, 2005:

. $20, 000 check #5408 paid on 12/16/ 2005

. $20, 000 check #5659 paid on 1/ 9/ 2006

. $20, 000 check #5728 paid on 2/14/2006

. TOTAL CREDI TS: $60, 000 (See Exhibit D2.)

Al so, Monticello argued that it is entitled to a credit
in the amount of $21,432 for defective black granite, which was
part of Invoice #59, dated April 11, 2003. (See Exhibit P4.)
| nt ernazional e argued that it is entitled to add $21,432 to
Monticell o’s debt, because the defective black granite was never
returned to it. Neither party has nmet its burden on this point.
The Novenber 22, 2005 signed witing explicitly refers to Invoice
#59, dated April 11, 2003 and states that it is “not counted in
t he anmount above nentioned.” During trial, Mnticello did not
produce any docunentation to contradict this statenent. (See
Exhibit P3.) And, despite the urging of Plaintiff’'s counsel
during closing argunents, the Court declines to add the disputed

$21,432 back to Monticello’ s debt, as there was no testinony
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during the trial to support Internazionale’s claimthat it never
recei ved the defective black granite.

Further, the Court finds that Monticello failed to show
by a preponderance of the evidence that it is entitled to the
other credits it requested. Specifically, Mnticello did not
of fer any docunentation of the allegedly $200, 000 of unsal able or
defective Internazionale materials that it currently has inits
possession. In fact, Munticello s President, M. Salvatore
Santoro, was unable even to provide the Court with the exact
nunber of unsal abl e or defective Internazionale slabs currently
possessed by Monticello - estimating only that the nunber is
sonmewhere between 200 and 300 slabs. This is insufficient.
Simlarly, M. Santoro’s testinony alone is insufficient to show
that Monticello is entitled to credit for either Invoice #17
($17,053) or Invoice #61 ($25, 662).

Thus, the Court finds that Internazionale is entitled
to a judgnment in the anount of $506,222.79 (or, the $566, 222.79

m nus the $60, 000 of credit to which Monticello is entitled.)

2. Cl ai m agai nst Sal vatore Santoro

Based on the terns of the Novenber 22, 2005 contract,
| nt ernazi onal e seeks to hol d Def endant Sal vatore Santoro
personally liable for Monticello' s debt. M. Santoro objected,

argui ng that, although he signed the Novenber 22, 2005 docunent,



it is not binding as to himpersonally because he did not intend
to guarantee the debt of Monticello and, in any event, he did not
recei ve consideration for his guarantee.

As an initial matter, the ternms of the Novenber 22,
2005 contract are unanbiguous in that it purports to bind the
signer - Salvatore Santoro - “on his behalf and in the nanme and
for account of the conpany Mnticello Ganite Ltd.” (See Exhibit
P3.) This | anguage appears twi ce in the one-page Novenber 22,
2005 contract.® The Court does not find credible M. Santoro’s
testinony that he, as an experienced businessman, signed a
docunent (which he agrees he read and under stood) guaranteeing a
| arge sum of noney despite the fact that he did not actually
intend to be bound.

Furthernore, under Pennsylvania law, it is clear that
M. Santoro’s personal guarantee on behalf of Mnticello is
bi ndi ng, regardl ess of whether or not he received separate
consideration for his promse. Thus, the Court finds that M.
Santoro is personally liable for the $506,222. 79 judgnent agai nst

Monti cel | o.

3 M. Santoro was at his office, during normal business
hours, when he signed the agreenent and there is no evidence of
physi cal coercion or duress.
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1. CONCLUSI ON

For the reasons stated above, Internazionale Ganiti
S RL. isentitled to the follow ng amount: $506, 222. 79.
Judgnment will be entered against Mnticello Ganite Ltd. and
against M. Salvatore Santoro in that anmount and this case wll

be mar ked cl osed.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERNAZI ONALE GRANI TI S. R L, : ClVIL ACTI ON
: NO. 07-1790
Pl ai ntiff,
V.

MONTI CELLO GRANI TE LTD.
et al.,

Def endant s.

JUDGMENT

AND NOW this 12th day of August 2009, it is hereby
ORDERED t hat Judgrment in the anmount of $506,222.79 is hereby

entered in favor of Plaintiff Internazionale Ganiti S.R L. and

agai nst Defendants Mnticello Ganite Ltd. and Sal vat ore Sant oro.

| T IS FURTHER ORDERED that the Clerk of the Court shall

mark this case as CLOSED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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