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Def endant UNI TE has noved for sumrary judgnent on the
i ssues of punitive danages and nultiple statutory danages under
the Driver's Privacy Protection Act ("DPPA" or "the Act"), 18
U S.C 88 2721-2725, as well as for reconsideration of our June
5, 2009 Oder. The class plaintiffs state that they do not seek
mul tiple statutory danages, and we shall grant UNITE s notion for
summary judgnent on that issue. W now resolve the remaining two

nmoti ons.

Fact ual Background

We have previously published conprehensive recitations

of the facts related to this case, see, e.q., Pichler v. UNTE,

446 F. Supp. 2d 353, 354-365 (E.D. Pa. 2006), and will only
sunmari ze that history here as needed. W granted summary

j udgnent on the question of liability under the DPPA. 1d. at
373. Qur Court of Appeals last year affirnmed our determ nation
of liability and remanded the case specifically to consider
whet her summary judgment was warranted on the question of

punitive damages. Pichler v. UNITE, 542 F.3d 380, 387, 396-97

(3d Gir. 2008).



UNI TE vi ol ated t he DPPA by "taggi ng" Ci ntas enpl oyees
and their friends and famly. "Tagging" is a union organizing
tactic that involves finding out one's license plate nunber and
then running that nunber through a state driver's |license and
regi stration database to learn the owner's address. Union
organi zers then approach those who |ive at the address to find
out if they wish to be involved in organi zing their workpl ace.
"Taggi ng" permts the union to quickly determ ne the addresses of
nost of the enpl oyees without tipping the enployer off to the
union's activities.

The class plaintiffs conplain that UNITE tagged them
and those simlarly situated, during the run-up to the union's
Ci ntas organi zing canpai gn and shortly thereafter. Joint Stip.
11 38-41. Between 2002 and until this lawsuit was filed in md-
2004, UNITE nmenbers would tag the cars parked at Cntas's
facilities. 1d. T 39. Sone of the people whose |icense plates
UNI TE tagged filed suit conplaining that their federally
protected privacy had been vi ol at ed.

In 2000, before the Ci ntas canpai gn began, enployees of
Dillard's and the departnent store itself chain sued UNI TE during
the preparation of an organi zi ng canpai gn in Arkansas for
vi ol ating the DPPA and Arkansas state | aw. Id. 1 59. UNTE
Presi dent Bruce Raynor ultimately executed settl enent agreenents

on behalf of UNITE with both the Tarkington plaintiffs and

Dillard's. [d. T 60, Ex. O P. These agreenents resolved all of

the clains the Tarkington plaintiffs brought against UNI TE
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W t hout any adm ssion of liability from UN TE, and obliged UNI TE
to expunge any information it acquired through its tagging
efforts related to the Dillard s canpaign. 1d. UNTE conplied
with the terns of the settlenent agreenents. See Pls.' Mem Ex.
1 [Bennett Dep.] at 225:7-14, 228:17-229:21; Ex. 23 [Garren Dep.]
60: 9- 18.

Jenni fer Jason testified that during the 2001 Bryl ane
canmpai gn in Indiana, Jason Coulter, UNITE s Assistant Nati onal
Organizing Director, and other UNI TE nenbers told her that

because of the Tarkington |awsuit UNITE "could no | onger run

license plates.” |d. Ex. 31 [Jason Dep.] at 50:4-15. But then
because of the slow pace of UNITE's efforts, Coulter got "special
di spensation” to tag the cars in Brylane's parking lots. 1d. at
83: 18.

Jason testified that Coulter had her and several other
UNI TE nmenbers rotate through the local libraries, access the
state Web site, and conduct the address retrievals using the
usernane and password of an insurance conpany that Coulter had
set up in Wsconsin. [d. at 85:12-86:19. Jason stated that
UNI TE undertook these efforts because "it was explained to ne
that UNITE didn't have a | egal reason for running |icense
plates.” [1d. at 90:4-6. Jason stated that she "knew we were
doing things that were, if not conpletely illegal, that if it
ever canme out to a worker, it would seem conpl etely suspicious
and shady. And | knew that we needed to be discreet.” 1d. at

80: 16- 21.



Coulter testified that he and Ernest Bennett, UNITE' s
I nternational Vice-President and Director of O ganizing,

di scussed Tarkington and "decided to continue to use tags because

it was still on occasion a valuable tool for the union to use in
organi zing workers." Pls." Mem Ex. 13 [Coulter Dep.] 64:7-18.
According to Bennett, "[t]he context of the discussion was that
we needed to be discreet about using the license plate retrieval
al t hough we should continue to, but we needed to be discreet
because of Dillard' s use in a canpaign that underm ned our
effort.” Bennett Dep. at 132:23-133:4.

By "discreet,” Bennett neant "let's don't run it high
profile and blast it out and be careful using it, because we did
not want it to be used as a tactic as Dillard used it in the
organi zing canpaign." 1d. at 133:11-16. Coulter also told

organi zers to exercise discretion. 1In light of Tarkington,

during the Bryl ane canpaign, Coulter testified that he told
organi zers "to be discreet" because they did not want the conpany
to find out what they were doing. 1d. Ex. 13, Coulter Dep
85:2-8. Wile sone people at that canpai gn knew about the
Dillard s canmpaign, Coulter said they "didn't discuss the
Dillard s case, but we discussed that people needed to be
t houghtful and careful and discreet."” |1d. at 86:14-16. They
wanted to avoi d having the conpany learn that they were preparing
an organi zing canpaign. |d. at 85:24-86:5.

During the run-up to the C ntas canpaign, Coulter

opened a Westl aw account under the nane Coulter Consulting to use
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for address retrievals. Coulter Dep. at 185:4. Coulter paid for
these Westl aw charges with his credit card, and was rei nbursed by
Bennett with a personal check for over $8,000. Bennett Dep. at
262:9-265:7; Pls." Mem Ex. 32. Before the public announcenent
of the G ntas canpaign, UN TE destroyed anything "used during the
prep of the canpaign.” Jason Dep. at 128:10-11. Jason testified
that UNITE did so because (presciently, as it turned out) "we
understood that Cintas was a very litigious conpany. And that we

expected themto file |awsuits against us." [d. at 127:1-3.

1. Analysis'

'Summary judgnent is appropriate if there is no genuine
issue of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(c). 1In ruling
on a notion for summary judgnment, the Court nust viewthe
evi dence, and make all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 252 (1986). Wenever a
factual issue arises which cannot be resol ved w thout a
credibility determnation, at this stage the Court nust credit
t he non-noving party's evidence over that presented by the noving
party. 1d. at 255.

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.

Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. , 475 U. S
574, 585 n. 10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'"™ 1d. at 587
(quoting Fed. R Cv. P. 56(e)). The non-noving party nust
present sonmething nore than nere allegations, general denials,
vague statenents, or suspicions. Trap Rock Indus., Inc. v. Loca
825, 982 F.2d 884, 890 (3d GCr. 1992); Fireman's Ins. Co. of
Newark v. DuFresne, 676 F.2d 965, 969 (3d Cr.1982). It is not
enough to discredit the noving party's evidence, the non-noving
party is required to "present affirmative evidence in order to
defeat a properly supported notion for summary judgnent." Liberty
Lobby, 477 U.S. at 257 (enphasis in original). A proper notion
for summary judgnent will not be defeated by nerely col orable or
insignificantly probative evidence. See id. at 249-50. Also, if
the non-noving party has the burden of proof at trial, then that
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UNI TE argues that it is entitled to sunmary judgnent

because State Farmv. Canpbell, 538 U S. 408 (2003), prevents the

class plaintiffs fromrecovering punitive damages in this case.
UNI TE al so argues that it cannot, as a matter of |law, be liable
for punitive damages because it maintai ned throughout this
litigation that its conpilation and use of driver's |icense
information fell under a DPPA exception, and therefore it cannot
have acted in willful or reckless disregard of the law. W

consi der each of these argunents before turning to UNITE s notion

for reconsideration of our June 5, 2009 Order.

A. State Farm v. Canpbell

UNI TE contends that the Supreme Court in Canpbell
created a nulti-factor test for assessing whether punitive
danages are appropriate, and that applying that test here results
in no possibility of punitive damages.

I n Canpbell, the plaintiffs won an insurance bad faith
claimthat resulted in conpensatory damages of $1 million and
puni tive damages of $145 million. The Suprene Court found that

based on its analysis in BMWof North America, Inc. v. CGore, 517

U.S. 559 (1996), the punitive damages award was excessive.
But Canpbell is inapposite here. That case involved
review of a punitive damages award to determ ne whether it was

excessi ve because "[t] he Due Process C ause...prohibits the

party nust establish the existence of each el enment on which it
bears the burden. Celotex Corp. v. Catrett, 477 U S. 317, 323
(1986) .




i nposition of grossly excessive or arbitrary punishnments on a
tortfeasor."” Canpbell, 538 U S. at 416. But Canpbell and Gore
only apply after a jury has awarded punitive damages. These two
cases create protections as to the anmount of a punitive danmages
award, but not against the inmposition of such an award. ? If the
law permits a punitive damages recovery, and a genui ne question
of material fact exists as to the culpability of a defendant's
conduct, then nothing in either Canpbell or Gore permts a court
to take the issue of punitive damages froma jury's hands.

The | aw provi des for sumrary judgnent, anong ot her
procedural devices, to protect a defendant froma jury
consi dering the question of punitive danmages when it should not.
So we turn to the question of whether a reasonable jury could
find that UNITE acted in such a manner as to warrant i nposing

puni ti ve damages under the DPPA.

B. W1l ful or Reckless D sregard of the Law

The DPPA states that the court may inpose "punitive

damages upon proof of willful or reckless disregard of the |aw. "

°To be sure, Canpbell does linit the type of evidence about
puni tive danmages that may be presented at trial, and what a jury
may rely on in determning punitive danmages, e.qg., "[a] jury mnust
be instructed...that it may not use evidence of out-of-state
conduct to punish a defendant for action that was |awful in the
jurisdiction where it occurred,” or "[a] defendant's dissimlar
acts, independent fromthe acts upon which liability was
prem sed, may not serve as the basis for punitive danages."
Canpbel |, 538 U. S. at 422. As the parties have not briefed
whet her Canpbel |l obliges us to exclude certain of class
plaintiffs' evidence for punitive damages, we do not address that
guesti on here.



18 U.S.C. 8§ 2724(b)(2). Qur Court of Appeals opined that it
could not "conceive of what willful or reckless disregard for the
DPPA coul d be other than where a party appreciated it was

engagi ng i n wongful conduct under the DPPA." Pichler v. UNTE,

542 F. 3d at 397 (internal quotations omtted).
In other civil contexts, the Suprene Court has equated

"W llfulness" with "reckless disregard". Safeco Ins. Co. v.

Burr, 551 U. S. 47, 57 (2007) ("where willfulness is a statutory
condition of civil liability, we have generally taken it to cover
not only know ng violations of a standard, but reckl ess ones as

well"); Kolstad v. Anerican Dental Ass'n, 527 U S. 526, 550

(1999). \VWhatever the distinctions may be between w || ful ness and
reckl essness, at the very |east the fornmer enconpasses the
|atter, and, therefore, the plaintiffs here would be entitled to
a jury trial on punitive danmages only if they could show that

UNI TE acted in reckless disregard of the law. See Safeco Ins.

Co., 551 at 57.

Kol stad is instructive on this point. Kolstad
consi dered the question of what showing a plaintiff had to make
in order to recover punitive danages in an enpl oynent
discrimnation lawsuit. The statute in question provided for
recovery of punitive damages if the enployer acts with "nmalice or
with reckless indifference to the [plaintiff's] federally
protected rights.” 527 U S. at 535 (quoting 42 U S.C. § 1981
a(b)(1)). Specifically, this ""reckless indifference' pertain[s]

to the enployer's know edge that it may be acting in violation of



federal law, not its awareness that it is engaging in
discrimnation.” 1d. A plaintiff can recover punitive damages

if she can show that her enployer "discrimnate[d] in the face of
a perceived risk that its actions will violate federal law. " [|d.
at 536.

It seens to us that Kolstad's teaching applies as nuch
to the DPPA as it does to enploynent discrimnation. A plaintiff
may not recover punitive damages sinply by show ng that the
defendant violated the Act. Instead, the plaintiff nust show
t hat when the defendant violated the DPPA it knew or shoul d have
known that it was violating the Act.

The class plaintiffs present three sets of evidence to
establish that UNI TE knew or should have known it was viol ating

the DPPA. First, they display the settlenent in the Tarkington

case, which they contend should have put UNI TE on notice that
taggi ng violated the DPPA. Second, the plaintiffs point to

UNI TE' s conceal nent of its information gathering activities prior
to the announcenent of the Ci ntas canpaign, and argue that this
secretive approach is evidence of UNITE s consci ousness of qguilt.
Third, they contend that UNITE continued its tagging activities
even after this lawsuit was filed.

However conpelling plaintiffs' evidence may be, it
suffers froma fatal flaw it presupposes that one coul d have
known that union organizers' tagging was illegal under the DPPA
bef ore our August 30, 2006 ruling on liability. Wether the DPPA

prohi bited such tagging was, to say the |least, an unsettled

9



guestion when UNITE all egedly violated that statute, and this
creates insuperable |legal and factual barriers to the class
plaintiffs' recovery of punitive damages from UNI TE.

1. UNI TE' s Acti ons Cannot Have Been in
Reckl ess Disregard of Law that Did Not Exi st

From t he begi nning of this case, UN TE has nui ntai ned
that tagging was either covered by one of the DPPA s exceptions,
or that a union organizing exception ought to be engrafted onto
the statute to make it consistent with federal |abor law. Before
we determned that this was not so, and before our Court of
Appeal s affirnmed our ruling, and before the Suprene Court denied
review,® the possibility remained very real that tagging was, as
a matter of law, permtted under the DPPA. * UN TE coul d not have
acted in reckless disregard of the law until a court definitively
ruled on what that |aw was. Before that time, UNITE coul d not
have known -- nuch | ess should have known -- that the DPPA nade
uni on organi zers' tagging illegal.

Returning to Kolstad and its progeny, enploynent
discrimnation plaintiffs can supply evidence of an enployer's
conceal nent of violations of federal |aws to establish reckless
indifference to federally protected rights. Kol stad, 527 U.S. at
551 (Stevens, J., concurring in part, dissenting in part) ("There

are other neans of proving that an enployer willfully violated

® UNNTE v. Pichler, 129 S.C. 1662 (2009).

‘I ndeed, in four pages of vigorous dissent, Judge Sloviter
woul d have held precisely that. See Pichler, 542 F.3d at 400-03.
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the law. An enployer, may, for exanple...conceal evidence
regarding its '"true' selection procedures because it knows they
violate federal law. "). But a plaintiff provides this evidence
ultimately to show that the enployer "knew the | aw but at the

sanme tine attenpted to evade it." Benjamn v. United Merchs. and

Mrs., 873 F.2d 41, 45 (2d Cir. 1989).

This is exactly where the anal ogy between this case and
enpl oynent discrimnation jurisprudence breaks down. Al
enpl oyers understand that federal |aw forbids discrimnation
based on certain protected categories. An enornous edifice of
casel aw spells this out, and in excruciating detail. Thus, an
enpl oyer's attenpts to conceal a supervisor's invidious
discrimnation constitutes an attenpt to avoid liability with
full cognizance that the supervisor's actions violated settled
I aw.

Bef ore our August 30, 2006 ruling, UNITE could not have

been on notice that its organi zers' tagging violated the DPPA.

Any assertion that the DPPA unequivocally made tagging ill egal
before our ruling on liability is fanciful. The liability issues
inthis case were -- every one of them-- all questions of first

i npression. W specifically certified our judgnent under Fed. R
Cv. P. 54(b) for appellate review precisely because "this class
action presents novel questions in need of appellate clarity
before we begin the costly, conplex and cunbersone process of

class-wide relief.” Pichler v. UNITE, 457 F. Supp. 2d at 526

n.1. Indeed, the opening words of Judge Chagares's opinion for
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the Court of Appeals were, "This case presents several issues of

first inpression in this court of appeals.” Pichler v. UNTE,

542 F.3d at 383.

Bef ore our August 30, 2006 decision® one could
reasonably believe that the DPPA permtted UNI TE s taggi ng
activities. This is evidenced by the fact that an appellate
judge with thirty years' distinguished experience disagreed with
our hol ding and woul d have held that the DPPA' s litigation
exception covered UNITE's activities. Pichler, 542 F.3d at 401-
02 (Sloviter, J., dissenting).® It is also evidenced by the

El eventh Grcuit's holding in Thomas v. George, Hartz, Lundeen,

Ful mrer, Johnstone, King, & Stevens, P.A. , 525 F.3d 1107 (11th

Cr. 2008), that clains trolling, of the kind we faulted UNI TE

for, was pernmitted under the DPPA.° No evidence exists before

°To be sure, the Eleventh Circuit a year earlier found our
earlier canvass of the DPPA "well-reasoned and persuasive," Kehoe
v. Fidelity Fed. Bank & Trust, 421 F.3d 1209, 1213 n.3 (11th GCr.
2005), but Kehoe only dealt with our reading of actual versus
i qui dat ed danages under the DPPA as part of our analysis of
class certification issues. See Pichler v. UNITE, 228 F.R D. 230
(E.D. Pa. 2005).

°'t is also worth noting that when Justices Scalia and Alito
concurred in the denial of the certiorari petition in Kehoe, see
Fidelity Fed. Bank & Trust v. Kehoe, 547 U. S. 1051 (2006), they

were at pains to stress that the "enornous potential liability,
which turns on a question of federal statutory interpretation, is
a strong factor in deciding whether to grant certiorari," but

that on the then-not-fully-devel oped record, granting the wit
"woul d be premature now. " Id.

‘I'n Thomas, defendant |aw firm acquired 284, 000 dri vi ng
records fromthe state Departnent of Mdtor Vehicles, and used the
addresses to send out 1,000 letters to specific car owners in an
attenpt to acquire evidence of a customand practice of deceptive
acts that would later be used to bring clainms under Florida
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August 30, 2006 that could show that UNI TE was or shoul d have
been on notice that union organizers' tagging was illegal, and
therefore that UNI TE knew or shoul d have known it was viol ating
t he DPPA.

To permt a jury to consider the question of punitive
damages would allow a jury to find UNITE acted with reckl ess
di sregard of the | aw before UNI TE coul d have been on notice that
its activities were illegal.® Such a result would defy conmon
sense. It would also deter defendants wi shing to test and
clarify the law through litigation frommaking that legitinate

choice for fear that their actions would open themup to punitive

consunmer protection laws. |1d. at 1109, 1115. The district court
granted summary judgnent, and the Eleventh G rcuit affirned,
because the defendant's activity fell under the litigation
exception. [d. at 1115.

When considering whether UNITE s activities fit under the
litigation exception, we held that

UNI TE was "finding" clains, not investigating them

Wi thin the neaning of the statute. Litigation was not
"likely" in any realistic way. Indeed, UN TE accessed
the personal information of 1,758 to 2,005 putative

cl ass nmenbers, which, as stipulated, resulted in only
thirty-one of those people either becom ng involved in
litigation against Cntas or taking steps toward such
actions during the class period. In other words, UN TE
had, at best, less than a 1.8% success rate in
"finding" legal clainms anong the putative class
nmenber s.

Pichler, 446 F. Supp. 2d at 369.

8As we have previously held, and as our Court of Appeals has
affirmed, liability under the DPPA requires only that the
def endant know ngly acquired the driver's |icense infornation.
Pichler, 542 F.3d at 397. CQur determ nation here thus does not
affect UNNTE s liability under the Act since UNITE could (and
did) violate the DPPA before our August 30, 2006 ruling because
it did not need to know that it was violating the DPPA.
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damages if they lost a test case under a new or unconstrued
stat ut e.

As a matter of law, UNI TE cannot have acted with
reckl ess disregard of the | aw.

2. Plaintiffs Cannot Establish UNITE Acted in
Reckl ess Disregard of Law that Did Not Exi st

The unsettled state of the |aw al so creates i nsuperable
factual problens for the class plaintiffs. They nust present
evi dence that establishes that UNI TE knew or shoul d have known
t hat uni on organi zers' tagging violated the DPPA. But none of
their evidence can do this.

At worst, evidence regarding the Tarkington case

establ i shes that UNI TE knew t he DPPA existed. UNTE admtted no
liability in the settlenment agreenent. Parties often settle this
way. To infer fromsuch a settlenent that a party knew that it
had in fact violated federal |aw woul d deter defendants from
settling because regardless of the terns of the settlenent, the
nmere fact of settlenent could be used against themto infer the
requisite scienter for punitive danmages in a |ater proceeding.
Such deterrence would constitute an unwel cone result and one
contrary to the law s traditional enbrace of settlenents.

UNI TE' s conceal nent of its activities cannot establish
that UNI TE knew or shoul d have known that tagging was illega
under the DPPA. Such evidence nerely shows that, at worst, UNTE
was aware that it mght be sued for its activities in preparation

for the G ntas canpaign, including the union's conducting address
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retrievals based on license plate nunbers. But the awareness of
litigation risk is not the sane as awareness that one's actions
are likely illegal. One cannot be on notice that one's actions
are illegal and act in reckless disregard of a statute that
courts had never construed on a reasonably debatabl e point.
Here, tagging by union organi zers was not held unequivocally
illegal under the DPPA until -- at the very earliest -- our
August 30, 2006 ruling, and therefore UNITE could not have been
on notice that tagging by its organizers was illegal until that
dat e.

Class plaintiffs' evidence that UNI TE continued taggi ng
after the plaintiffs filed the current lawsuit al so does not
suffice to establish that UNI TE knew or should have known it was
violating the DPPA. |If UNI TE continued tagging after our August
30, 2006 decision, then a jury could find UNITE acted with
reckl ess disregard of the law. A jury certainly could do so
after the Court of Appeals's 2008 affirmance. But the evidence
plaintiffs proffer nerely consists of print-outs of |icense-plate
sear ches conducted on Westlaw that only run into 2005. WMbreover,
not hi ng connects these searches to this litigation other than the
fact that UNITE conducted them Wthout nore evidence to |ink
t hese searches to tagging and the current litigation, it is at
best speculative to infer fromthese searches that UN TE viol at ed

t he DPPA and knew it was |ikely breaking the | aw.

Thus, the evidence class plaintiffs provide here would

not allow a reasonable jury to find that UNI TE knew or should
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have known t he DPPA prohibited tagging by union organizers.

C. UNI TE's Mbtion for Reconsideration

UNI TE has al so noved for reconsideration of our June 5,
2009 Order, specifically our determ nation that a jury does not
need to determ ne whether to inpose statutory damages on UNI TE
because we have granted summary judgnent on the question of
l[iability. UNTE argues that despite our grant of summary
judgment on the issue of liability -- now affirnmed -- a jury
coul d neverthel ess opt to award no damages and, therefore, UNITE
is entitled to a jury trial on the inposition of |iquidated
damages under the DPPA.

W will grant a notion for reconsideration only if "the
party seeking reconsideration shows at |east one of the foll ow ng
grounds: (1) an intervening change in the controlling law, (2)
the availability of new evidence that was not avail able when the
court [rendered its decision]; or (3) the need to correct a clear
error of law or fact or to prevent manifest injustice.” MxXx's

Seaf ood Café v. Quinteros, 176 F.3d 669, 677 (3d GCr. 1999).

UNI TE seeks reconsideration under (3) of Mx's Seaf ood.

UNI TE contends that there is a right to a jury trial under the
Sevent h Anendnent on the issue of conpensatory damages under the
DPPA.  UNITE points to our Court of Appeals's decision that
punitive damages under the DPPA require a jury determ nation,
Pichler, 542 F.3d at 389, and argues that this holding inplies --

since that Court did not explicitly say so -- that inposition of
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conpensat ory damages should also require a jury verdict. UNTE
then points to the DPPA s | anguage and argues that it makes the

i nposition of any danages award di scretionary because the statute
states that the "court may award" a variety of damages. 18 U S. C
8§ 2724 (enphasis added). On this basis, UNITE contends that it
is entitled to have a jury deci de whether the statutory

i qui dat ed danmages award shoul d be inposed at all.

Qur Court of Appeals held that a DPPA claim"[Il]ike §
1983...sounds in tort,"” and that since the issue of punitive
damages was left to juries at the tinme the Seventh Amendnent was
adopted, there is a jury trial right on that issue. Pichler, 542
F.3d at 388-89. The sane could be true for conpensatory danages
under the DPPA because the anmount of danmages for a claimin a

court of |law (as opposed to equity or admralty) is traditionally

left to the jury. See Gty of Monterey v. Delnonte Dunes at

Monterey, Ltd., 526 U.S. 687, 710 (1999) (holding that 8§ 1983

action sounds in tort, it affords nonetary relief and therefore
legal relief, and entitles one to a jury trial under the Seventh

Amendnent); Feltner v. Colunbia Pictures Television, Inc., 523

U S. 340, 553 (1998) (holding that nonetary relief is |egal,
legal relief usually entitles one to a jury trial, and "[t]he
right to a jury trial includes the right to have a jury determ ne
t he anpbunt of statutory danages") (enphasis in original).

But we do not need to determ ne now whether UNI TE has a

right to a jury trial on the issue of conpensatory damages under
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the DPPA. Neither the Seventh Amendnent ° nor the DPPA requires
that a jury decide whether to inpose |liquidated danages after a
court has granted summary judgnent on the issue of liability.
Plaintiffs present no evidence of actual damages and we have
hel d, and the Court of Appeals affirmed, that plaintiffs are each
entitled to $2,500 in statutory |iquidated damages.

UNI TE contends that the inposition of any damages nust
be discretionary because the statute uses the word may. The DPPA
states that "the court may award...actual damages, but not |ess
than |iqui dated damages in the amobunt of $2,500." 18 U S.C. 8§
2724 (enphasis added). To be sure, the use of the word may
inplies discretion in inposing damages, but may can be used
synonynously with shall or nust if such a readi ng best

ef fectuates the intent of Congress. Cortez Byrd Chips, Inc. V.

Bill Harbert Constr. Co., 529 U. S. 193, 198 (2000)("the nere use

of "may' is not necessarily conclusive of congressional intent to
provide for a perm ssive or discretionary authority"); United

States v. Rodgers, 461 U.S. 677, 706 (1983) ("The word 'may,"

when used in a statute, usually inplies sonme degree of

di scretion. This conmon-sense principle of statutory construction
is by no neans invariable, however, and can be defeated by

i ndications of legislative intent to the contrary or by obvious

i nferences fromthe structure and purpose of the

°The grant of summary judgnent does not deprive a party of
its right to a jury trial under the Seventh Amendnent. Fid. &
Deposit Co. of Maryland v. United States, 187 U. S. 315, 319-21
(1902).
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statute.")(internal citations omtted). If we read may in the
statute to nake all four possible renedies discretionary, then it
woul d be possible for a plaintiff to establish liability and yet
not recover any damages. But we do not think that Congress
i ntended any such result in the DPPA.

Conparing the original bill wth the enacted statute
shows that Congress did not intend to be perm ssive here. The
| anguage of the conpensatory danages provision in the original
bill only applied to non-w |l lful violators and provided that
"[a]l ny person or other entity (other than a State or agency
thereof) that violates this chapter shall be subject to a civi
penalty in an anmpbunt not to exceed $5,000." H R 3365, 103d
Cong. (Cct. 26, 1993). Although the original "shall" was turned
into a "may" in the final statute, the nunber of avail able
remedi es was al so increased and the description of the penalty
changed. |If the change from"shall" to "may" had been the only
alteration in the statute, it could have suggested that Congress

opted for a perm ssive penalty provision schene. See Miscogee

(Creek) Nation v. Hodel, 851 F.2d 1439, 1444 (D.C. Cr. 1988),

cert. denied, 488 U S. 1010 (1989) ("Where the words of a later

statute differ fromthose of a previous one on the sane or

rel ated subject, the Congress nust have intended themto have a
different neaning."). But the alterations in other parts of the
statute conplicate matters. Congress opted to reduce the
conpensat ory damages penalty, increase the nunber of avail able

remedi es against civil defendants, and change "civil penalty"” to
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"liqui dated danages."” Each of these changes suggests that
Congress wanted to nmake the provisions of the DPPA stronger, not
nore el astic or perm ssive.

The use of the term"liqui dated damages"” is
particularly telling. Liquidated danages are damages that the
parties to a contract agree on in order to obviate the need to
cal cul ate damages in the case of a breach. Restatenent (First)
of Contracts 8 339 ("a breach is uncertain and difficult of
estimation in noney, experience has shown that the estinmate of a
court or jury is no nore likely to be exact conpensation than is

t he advance estimate of the parties thenselves."); see also

Pierce Assoc., Inc. v. Nenpurs Foundation, 865 F.2d 530, 546 (3d

Cir. 1988) ("damages are recoverable under a valid |iquidated
damages provi sion even though no actual danages are proven as a

consequence of that breach"); Commonwealth, Dep't of Transp. V.

Mtchell, 535 A 2d 581, 587 n.2 (Pa. 1987) ("Once it has been
determ ned that |iquidated danages are recoverabl e under the
contract, evidence of actual damage ... is inadmssible."). 1In a
contract action, the existence of a |iquidated damages provi sion
renders a jury determ nati on of danages unnecessary. See
Restatenent (First) of Contracts 8§ 339 ("the enforcenent of such
agreenents saves the tinme of courts, juries, parties, and
W t nesses and reduces the expense of litigation").

In other statutory actions, |iquidated damages are
often predicated on sone other factual show ng, and therefore a

jury determ nation of the predicate fact nay be necessary before
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i qui dat ed danmages can be granted. See, e.qg., Potence v.

Hazel ton Area School Dist., 357 F.3d 366, 372 (3d G r. 2004)

(ADEA' s "li qui dat ed damages" provision, which automatically
doubl es back-pay awards, only applies when a jury finds a wllful
violation of the ADEA). But under the DPPA, there is no need for
any such predicate showwng. |In fact, after the plaintiff
establ i shes the defendant has violated the statute, the plaintiff
need not provide any evidence of actual injury. Pichler, 542
F.3d at 398.

We assune that Congress knows what terns nean,

especially ternms of art |like |liquidated damages. See id. (citing

Pichler v. UNITE, 228 F.R D. at 244 ("Congress's decision to use

the technical term'liquidated damages' in the DPPA suggests that
it intended to incorporate the |ocution's well-understood
meaning. In other words, the reference to 'liquidated damages'
inplies that a DPPA plaintiff should receive danages on the sane
terns as a plaintiff who proves breach of a contract with a
reasonabl e | i qui dat ed damages provision.")). Here, the nost
natural reading of the statute is that Congress inserted

"l'iqui dated danages” into the statute's first penalty provision
in order to render that particular phrase mandatory, while

mai ntai ni ng the perm ssiveness of the other three penalty
provisions. Qur Court of Appeals held that the statutory damages
provi sions of the DPPA "enables the court to award act ual
damages, however high they mght be....[but then] limts that

authority on the |l ow end of the scale, creating a danage award
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floor. While the court may award actual danmages, it nmay not
grant an award 'l ess than |iqui dated damages in the anount of
$2,500.'" 1d. at 398 (quoting 18 U.S.C. § 2724(b)(1)). ' W take
this to nean that the | owest possible award for a viol ation of
the DPPA is $2,500, not zero as UNI TE woul d have us hol d.

Qur reading of the statute also conports with
Congress's overal |l purpose for the statute, and avoids odd
results. The DPPA was enacted to prohibit "know ngly obtaining
or using personal information, derived froma notor vehicle
record, for any inperm ssible purpose.” H R 3365, 103d Cong.
(Gct. 26, 1993). Congress's stated intent was to protect
driver's license information fromdi sclosure for an unenunerated
purpose. Wthout a mandatory damages provision, that protection
coul d be rendered neani ngl ess because a jury coul d negate
damages. O course, UNITE s contention would also effectively
read Rule 56 out of |iquidated damages statutes, a consequence no
court has, to our know edge, endorsed.

W will therefore deny UNITE s notion for
reconsi derati on.

BY THE COURT:

\s\Stewart Dal zel

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

“This was al so the precise holding in Kehoe, supra.

22



ELI ZABETH PI CHLER, et al. ) ClVIL ACTI ON
V. :
UNI TE (UNI ON OF NEEDLETRADES,
| NDUSTRI AL & TEXTI LE ENPLCNEES
AFL-CI O, et al. NO. 04-2841
ORDER

AND NOW this 11th day of August, 2009, upon
consi deration of defendant UNITE' s notion for reconsideration of
our June 5, 2009 Order (docket entry #281), UNITE s notion for
summary judgenent on the question of nultiple statutory danmages
(docket entry #274), UNITE s notion for sunmary judgnent on the
i ssue of punitive damages (docket entry #275), the plaintiffs'
respective responses, and the replies thereto, it is hereby
ORDERED t hat :

1. UNI TE' s notion for reconsideration is DEN ED

2. UNI TE's notion for sunmmary judgnent on the issue
of multiple statutory danmages is GRANTED as unopposed;

3. UNI TE's notion for summary judgnent on the issue

of punitive damages is GRANTED, and
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4, By August 20, 2009, the parties shall FILE their

proposal s concerning class-wide relief.

BY THE COURT:

\s\Stewart Dal zel

“This is to say, the usual proposed materials associ ated
with a Rule 23 settlenent such as forns of notice and proof of
claimforns. W afford the parties a short deadline given that
si nce August of 2006 they have known we would cone to this nonent
in the drama after the Court of Appeals acted, which it did
el even nonths ago. The substance of this paragraph of this O der
can therefore hardly conme as a surprise.
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