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Plaintiffs David and Marlene Leeb filed suit in the
Court of Common Pl eas of Bucks County, Pennsylvania, on My 29,
2009, seeking to recover under a honmeowners insurance policy for
the alleged | oss of a dianond necklace. Defendant All state
| ndermmity Conpany (“Allstate”) filed an answer in state court,
asserting a counterclaimfor civil insurance fraud and seeking
conpensat ory damages, including investigation expenses, the cost
of suit, attorneys fees, interest, and treble damages. After
filing its answer, Allstate renoved the case to this Court on the
basis of diversity jurisdiction.

Upon review of Allstate’s notice of renoval and the
plaintiffs’ conplaint, this Court issued an order for Allstate to
show cause why this matter should not be remanded for failure to
meet the amount-in-controversy requirenent. The Court noted that
the plaintiffs’ conplaint sought to recover only the alleged
$65, 000 val ue of the necklace. The Court also noted that

All state’s argunent that its counterclaimshould be included in



determ ning the amount in controversy was agai nst the wei ght of
authority in this district.

The Court has now received and reviewed Allstate’s
response to its show cause order. Allstate concedes that if only
the plaintiffs’ clainms are considered in evaluating the anount in
controversy, then the jurisdictional threshold is not net. 1In
support of its argunent that its counterclai mshould be included

in the amount in controversy, Allstate relies on Spectacor Mnt

&p. v. Brown, 131 F.3d 120 (3d G r. 1997), a case which did not

i nvol ve renoval, and Swal |l ow & Assoc. v. Henry Ml ded Prod.

Inc., 794 F. Supp. 660 (E.D. Mch. 1992), a case from outside
this circuit.

Spect acor held that the anount of a defendant’s
conpul sory counterclai mshould be included in calculating the
anount in controversy for a suit originally filed in federa
court. Id. at 121. 1In reaching this conclusion, Spectacor
di stingui shed earlier cases which had held that counterclains
shoul d not be included in determ ning the anobunt in controversy
for cases renoved fromstate court. Those cases represented “the
majority view that inclusion of counterclains should not be
permtted in the renoval context” and were based on congressional
intent to limt renoval by construing the statute “in favor of

the non-renoving party to prevent, inter alia, encroachnent on

the right of state courts to decide cases properly before them”



The Spectacor court held that these considerations were
i napplicable to cases involving the exercise of original
jurisdiction. The Spectacor court also cited the earlier Swallow
deci sion, which had held that counterclains should be included in
determ ning the amount-in-contriver after renoval, but noted that
it was contrary to the “mgjority view” 1d., 131 F.3d at 125-26.
District court opinions in this circuit follow ng
Spect acor have continued to distinguish between cases brought
originally in federal court and those renpved fromstate court.
In renoval cases, courts have consistently held that the anount
in controversy is to be determined solely fromthe face of the
plaintiff’s conplaint without reference to a defendant’s

counterclains. See Augustine v. Chubb Goup of Ins. Co., 2005 W

1869186 at *3 (E.D. Pa. July 27, 2005) (holding conpul sory
counterclaimcould not be used in determning the anount in

controversy in a renoval case); Wodbury Cenent Prods., Inc. v.

Dat um Restoration, 1998 W. 372479 (E.D. Pa. June 4, 1998) (sane);

| ndep. Mach. Co. v. Int’'l Tray Pads and Packaging, Inc., 991 F.

Supp. 687, 692 (D.N. J. 1998) (sane).

This Court simlarly finds that, because the renoval
statutes are to be narrowy construed, the defendant’s
countercl ai m cannot be considered in determ ning the anount in
controversy in this case. If only the plaintiffs’ clains are

consi dered, the amount in controversy here is less than the



jurisdictional threshold. This case nust therefore be remanded

for lack of subject-matter jurisdiction.

An appropriate Order will be issued seperately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D LEEB and MARLENE LEEB ) ClVIL ACTI ON
V.

ALLSTATE | NDEWNI TY COMPANY NO. 09-3160
ORDER

AND NOW this 3rd day of August, 2009, upon
consi deration of the defendant’s Response to the Court’s July 20,
2009, Show Cause Order (Docket No. 7), IT IS HEREBY ORDERED, for
the reasons set out in a Menorandum of today’s date, that this
case shall be REMANDED to the Court of Common Pl eas of Bucks

County, Pennsyl vani a.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




