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The plaintiff clainms that he had a contract with
def endant North American Alcohols, Inc. (“NAA’) to act as chief
operating officer for the conpany. On Decenber 10, 2008, the
Court granted the defendants’ notion for summary judgnent on al
of the plaintiff’s clains except for his unjust enrichnent claim
agai nst NAA. See Docket Nos. 65, 67. On January 28, 2009, the
Court granted NAA's counsel’s notion to withdraw. See Docket No.
72. The Court has since entertained and granted requests by NAA
for additional time to retain counsel. See Docket Nos. 72, 73,
77. To date, no new counsel has entered an appearance on behal f
of NAA.

On May 26, 2009, the Court issued an Order requiring
NAA to retain counsel or, in the alternative, to show cause, on
or before June 22, 2009, why the Court should not enter default
judgnment on the plaintiff’s remaining claim To date, NAA has
not responded to that Order in any manner. On June 26, 2009, the

Court received a letter fromplaintiff’s counsel, requesting that



the Court enter default judgnent against NAA.  In view of the

factors set forth in Poulis v. State FarmFire & Casualty Co.

747 F.2d 863 (3d Cr. 1984), the Court wll grant the plaintiff’s
request and will enter default judgnment against NAA on the

plaintiff’s unjust enrichnment claim

Backgr ound

This case was renoved to this Court fromthe Court of
Common Pl eas of Phil adel phia County on Septenber 13, 2006. The
plaintiff brought various clainms against NAA and its individual
directors, including a claimagainst NAA for breach of contract
and cl ains against the corporation and its directors for unjust
enrichnment. In a nmenorandum opi ni on dated Decenber 10, 2008, the
Court granted the defendants sunmary judgnment on all clains
except for the plaintiff’s unjust enrichment claimagainst NAA

On Decenber 24, 2008, counsel for the defendants noved
to withdraw as counsel, on the basis that the defendants had
failed to pay counsel fees for eighteen nonths, and that counsel
could no |l onger represent the defendants w thout incurring
substantial further | osses. See Docket No. 68. The Court held a
t el ephone conference on January 27, 2009, to discuss defense
counsel’s notion. During the conference, NAA, as represented by
its president and CEQ, Stephen C. Reiser, objected to counsel’s

w t hdrawal on the basis that the parties were ready to settle the



case. The Court was inforned that the parties had al ready agreed
upon the anount of a settlenent, but that the prinmary concern was
NAA's inability to pay due to its insolvency. The parties stated
that they would see whether M. Reiser, on behalf of NAA could
work out the ternms of a settlement with the plaintiff.

After the January 27 tel ephone conference, the Court
granted defense counsel’s notion to w thdraw, and schedul ed a
| ater conference, at which tine the parties would informthe
Court whether the case had been settled. Such a conference took
pl ace on the record on March 16, 2009. See Docket No. 74. At
that time, the Court learned that the parties were unable to
reach a settlenent. During that conference, the parties
suggested that arbitration mght be a plausible next step,
al t hough with NAA unrepresented by counsel, the parties were
concerned that such an arbitration could not proceed. At that
time, plaintiff’s counsel also suggested that the Court m ght
enter default judgnent against NAA. NAA as represented by M.
Rei ser, objected, and requested thirty days to obtain counsel or
to otherw se deci de how to proceed.

The Court granted NAA's request, and issued an order
stating that wwthin thirty days, NAA nust retain counsel. The
order further stated that if NAA did not obtain counsel, the
Court woul d consi der whether to inpose sanctions against it,

i ncluding a default judgnent. See Docket No. 73.



On April 16, 2009, the Court received a letter fromm.
Rei ser requesting a thirty-day extension of NAA's tinme to retain
counsel. According to M. Reiser, he had experienced difficulty
contacting the NAA directors due to their “international
traveling.” He stated that he al so needed the extra tinme “to
contact and speak to several other attorneys.” The Court granted
NAA' s request for an extension, stating that within thirty days,
NAA needed to retain counsel, and have counsel enter an
appearance. See Docket No. 77.

No new counsel entered an appearance on behal f of NAA
within thirty days. However, during this period, the Court
received letters fromthe parties, stating that they had agreed
to a sumthat NAA was willing to pay the plaintiff. The parties
had not reached a full settlenent, however, because a question
still remained as to when NAA would be able to pay its
obligation. Plaintiff’s counsel rejected any suggestion that the
plaintiff would agree to an open-ended tinme frame to pay the
agr eed-upon anount, and again requested that the Court enter
default judgnent against NAA. By letter dated May 23, 2009, M.
Rei ser responded that if the plaintiff objected to the open-ended
time franme proposed by NAA, NAA “woul d have no objection to the
Court issuing a corporate judgnment against [NAA], . . . with the
stipulation that paynent . . . wll be nmade when the corporation

is able to do so.”



In light of the parties’ letters, on May 26, 2009, the
Court issued an order requiring NAA to retain counsel on or
before June 22, 2009, or, alternatively, to show cause why
default judgnent should not be entered against it. The Court has
recei ved no response to its May 26, 2008, Order; nor has it

recei ved any other communi cati on from NAA since that date.

1. Analysis

Under Federal Rule of G vil Procedure 55, a court may
enter default judgnment against a party who fails to plead or

ot herw se defend. See Hoxworth v. Blinder, Robinson & Co., Inc.,

980 F.2d 912, 917 (3d Cr. 1992). As the United States Court of
Appeals for the Third Grcuit has explained, the failure to
“ot herwi se defend” is broader than a nere failure to plead, and
may include a failure to conply with court orders to obtain
counsel. See id. at 918-19.

To deci de whether the entry of default judgnent is an
appropriate sanction in a particular case, district courts nust

consider the factors set forth in Poulis v. State FarmFire &

Casualty Co. Under Poulis, a district court may enter default

judgnment as a sanction after considering six factors: (1) the
extent of the party’'s personal responsibility; (2) the prejudice
to the adversary; (3) whether the party has a history of

di l atoriness; (4) whether the conduct of the party was willful or



in bad faith; (5) the effectiveness of sanctions other than
default; and (6) the neritoriousness of the clainms. Poulis, 747
F.2d at 867-68. It is not necessary that each factor be

satisfied for a sanction to be appropriate. See Ware v. Rodal e

Press, Inc., 322 F.3d 218, 221 (3d Cr. 2003). Rather, the

factors are to be “weighed by the district courts in order to

assure that the ‘extrene’ sanction of . . . default is reserved
for the instances in which it is justly nerited.” Poulis, 747
F.2d at 870.

Upon consi deration of the Poulis factors, the Court
finds that entry of default judgnent agai nst NAA on the
plaintiff’s unjust enrichnent claimis an appropriate sanction
for NAA's failure to retain counsel or to otherw se respond to
the Court’s May 26, 2009, Order requiring it to show cause why
default judgnent should not be entered.

First, NA is pro se. It is responsible for its
failure to retain counsel or to conply with court orders. See

Briscoe v. Klaus, 538 F.3d 252, 258 (3d Gr. 2006). Its conduct

cannot be attributed to counsel or to any other party. |In
addition, M. Reiser has stated that he has had troubl e convening
NAA's board of directors for the purpose of discussing retention
of counsel. This failure is the sole responsibility of NAA
Second, there has been prejudice to NAA s adversary.

More than seven nonths have passed since the Court’s denial of



summary judgnent on the plaintiff’s unjust enrichnment claim |In
that time, the plaintiff and his counsel have shown w | |ingness
both to proceed with litigating the case and to di scuss
settlement. Although the parties were unable to reach a
settlenment, the plaintiff has shown a desire to prosecute his
remai ni ng claim

Third, NAA has a history of dilatoriness. Since the
Court’s summary judgnment decision on Decenber 10, 2008, NAA,
t hrough M. Reiser, has asked the Court on nultiple occasions to
del ay making further decisions on how to proceed so that NAA
m ght obtain counsel. The Court has granted these requests. At
this stage, however, the Court has received no further
communi cations from NAA, not even a request for a further
extension of time to retain counsel. NAA has been on notice

si nce Decenber 24, 2008, when defense counsel moved to w thdraw

that it would need to retain new counsel. NAA has since been
ordered specifically by the Court to retain new counsel. At this
stage, NAA has not explained its failure to do so. Instead, it

has failed to comunicate wwth the Court in any manner.

Fourth, the Court has seen no indication that the
defendant’s conduct is the result of bad faith. On the other
hand, NAA has been on notice for nearly seven nonths - or at
| east since the tel ephone conference held on January 27, 2009 -

that it would need to retain counsel. Although the Court does



not presune that NAA's neglect was willful or the result of bad
faith, there is no evidence that NAA's failure to defend is
attributable to a good-faith explanation, m stake, or excusable
negl ect .

Fifth, no alternative sanctions will be effective in
this case. Unless and until NAA obtains counsel, the Court may
not hear any defense NAA nay have. Corporate entities nay not
proceed in a civil action in federal court w thout counsel. See

Rowl and v. Cal. Men’s Colony, 506 U. S. 194, 202-03 (1993); see

also United States v. Cocivera, 104 F. 3d 566, 572 (3d Cir. 1996).

In addition, M. Reiser has stated on several occasions that NAA
is insolvent, and cannot pay for a settlenent at this tinme. The
Court therefore finds it unlikely that NAA will hire counsel to
proceed with this case. For these reasons, |esser sanctions,
such as nonetary fines or further orders to retain counsel, would
not be effective. Gven NAA' s apparent inability to nove forward
with the case, the Court concludes that entry of default judgnment
is the appropriate sanction to inpose.

The final factor for consideration under Poulis is the
meritoriousness of NAA' s defense. The Court briefly addressed
the nerits of the plaintiff’s unjust enrichnment claimagainst NAA
in its Decenber 10, 2008, nenorandum opinion. As the Court
expl ained, the plaintiff provided a |ist of activities he engaged

in while in the service of NAA totaling over nine-hundred hours



of work. In addition, the plaintiff clains that he played a
critical role in helping NAA to obtain a $250,000 grant. NAA, on
the other hand, insists that it retained no benefit from any of
the plaintiff’s activities. Al though the Court need nmake no
findings here as to the precise value of any benefits received by
NAA fromthe plaintiff’s work, it nevertheless finds it unlikely
t hat NAA retained no benefit whatsoever.

Even were the Court to conclude that NAA's defense is
meritorious, it would still find that the bal ance of the Poulis
factors favors entry of default judgment against NAA. To the
extent that NAA may have a neritorious defense, the Court cannot
hear such a defense until NAA retains counsel. G ven NAA's
failure to retain counsel despite having had approxi mately six
nmonths to do so, it would be inequitable to force the plaintiff
to continue to wait to proceed wwth his case. Finally, the Court
has informed NAA that it intended to enter default judgnent if
NAA did not retain counsel or show cause why the Court shoul d not
enter default judgnent. NAA did not respond to the Court’s order
to show cause; nor has it, to date, explained to the Court the
reasons for its failure to do so.

For the reasons stated, the balance of the Poulis
factors weighs in favor of entry of default judgnent. The Court
will therefore enter default judgnent against NAA on the

plaintiff’s unjust enrichnment claim The Court wll hold a



hearing for the purpose of receiving evidence as to the
plaintiff’s damages on August 5, 2009. Should NAA wi sh to be
heard at said hearing, it nust retain counsel who nust enter an

appearance prior to that proceeding.

An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN B. FETTER ) ClVIL ACTI ON
V.
NORTH AMERI CAN ALCOHCLS, :
INC., et al. ) NO. 06-4088

ORDER

AND NOW this 21st day of July, 2009, whereas the Court
i ssued an Order on May 26, 2009 (Docket No. 78), requiring
def endant North American Al cohols, Inc. (“NAA’) to retain counsel
or, in the alternative, to show cause, on or before June 22,
2009, why the Court should not enter default judgnment against it;
and whereas NAA has failed to respond to the Court’s Order or to
ot herwi se conmunicate with the Court; and for the reasons stated
in a nmenorandum of |aw bearing today’s date, |IT IS HEREBY ORDERED
that default judgnent shall be entered agai nst NAA on the
plaintiff’s unjust enrichnment claim

| T IS FURTHER ORDERED t hat the Court will hold a
heari ng on August 5, 2009, at 9:30 a.m, in Courtroom 13-A,
United States Courthouse, 601 Market Street, Phil adel phia,
Pennsylvania. At that time, the plaintiff may present evidence

as to his damages. Should NAA wish to be heard at said hearing,
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it must retain counsel who nmust enter an appearance prior to that

pr oceedi ng.

BY THE COURT:

/s/ NMary A. MLaughlin
MARY A. MCLAUGHLI N, J.
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