IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANETTE JOHNSON, | ndividually : ClVIL ACTI ON
and on Behalf of Al Ohers :
Simlarly Situated

V.
RADI AN GROUP, INC., et al. © NO 08-2007
NVEMORANDUM
McLaughlin, J. July 16, 2009

This putative class action is brought pursuant to § 502
of the Enpl oyee Retirenent |Inconme Security Act (“ERISA’) on
behal f of participants in the Radian G oup, Inc. Savings
| ncentive Plan (“the Radian Plan” or “the Plan”). The nmenbers of
the putative class are Plan participants who bought Radi an comon
stock (“Radi an stock” or “conpany stock”) between Novenber 6,
2006, and the present and whose individualized retirenent
accounts held company stock or units in the Radian Commobn St ock
Fund (“the Radian Stock Fund”). The defendants are Radi an G oup,
Inc. (“Radian”), various Radian executives, officers, directors,
and/ or enpl oyees, as well as certain commttees of Radian
executives, officers, directors, and/or enployees.

Radi an provides credit protection products and
financial services to financial institutions, including nortgage
| enders. Credit-Based Asset Servicing and Securitization
(“C-BASS”’), a corporation in which Radian held a 46% equity
interest during the class period, invested in the credit risk of

subprime residential nortgages. CBASS is alleged to have faced



a “monunental liquidity crisis” during the class period as a
result of declining conditions in the subprine nortgage market.

The plaintiff clainms that the defendants breached their
fiduciary duties to prudently and | oyally manage the Pl an by
investing Plan assets in Radian stock and by continuing to offer
Radi an stock as an investnent option in light of deteriorating
conditions at C-BASS and in the subprinme nortgage market in
general. The plaintiff also clainms that the defendants breached
their duty not to mslead Plan participants about the risks
associated with Radian stock in |ight of these conditions. As a
result, the plaintiff contends, Radian stock traded at an
artificially inflated price during the class period.

In July 2007, Radian publicly announced an i npairnment
of its investnment in CBASS. The resulting decrease in stock
price is alleged to have caused the value of Plan participants’
vested retirenment benefits to decline. In this action, the
plaintiff, on behalf of herself and others simlarly situated,
seeks to obligate the defendants to restore to the Plan the
| osses that resulted fromtheir alleged fiduciary breaches.

The defendants have noved to dism ss the conplaint.
Their argunents for dismssal are: (1) that the allegations of
the conmplaint as a whole fail to neet the applicable federal
pl eadi ng standards; (2) that the conplaint does not state a claim
of breach of fiduciary duty; and (3) that, at a m ninum the
conpl ai nt does not state a claim against various defendants who

are not properly considered fiduciaries within the neani ng of
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ERI SA. The Court will grant the defendants’ notion and wl|

di sm ss the conplaint wthout prejudice.

Facts®
The lead plaintiff in this case is Jeanette Johnson, a
participant in the Radian Plan who hel d conpany stock in her
retirenment investnent portfolio during the class period. The
def endants are Radian, Sanford A lbrahim C Robert Quint, the
Radi an Conpensation and Benefits Coommittee (the “Plan
Conmittee”),? Robert E. Croner, Stephen T. Hopkins, Christine M

1 On a notion to dismss, courts can consider the
all egations of the conplaint, exhibits attached to the conpl aint,
matters of public record, and any undi sputedly authentic docunent
that a defendant attaches to a notion to dismss if the
plaintiff’s clains are based on the docunent. Lumyv. Bank of
Am , 361 F.3d 217, 222 n.3 (3d Gr. 2004); Pension Benefit Guar.
Corp. v. Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cr
1993). The Court can also take notice of a conpany’s public
filings with the SEC Oan v. Stafford, 226 F.3d 275, 289 (3d
Cr. 2000). As for the Radian Plan docunents offered by the
def endants, although the plaintiff asserts that these docunents
are “self-serving,” she has not disputed these docunents’

authenticity. |In addition, the conplaint itself relies on
several Plan docunents. The Court will take notice of these
docunents. The Court will refer to the defendants’ notion to

dismss as “Defs.’” Mot.” and will refer to the attached Pl an
docunents as “Defs.” Mt. Ex. .~

2 The plaintiff nanmed as a defendant the “Radian
Conpensation and Benefits Conmttee, also known as the Radi an
Conpensati on and Human Resources Commttee.” The defendants have
expl ained that, as a matter of corporate governance, these are
two separate entities, and that the Human Resources Committee is
not involved in the adm nistration of the Radian Plan. For the
pur poses of setting forth the facts of this case, the Court wll
assume that whatever the proper nane of the conmttee may be as a
matter of corporate governance, the plaintiff intends to nanme as
a defendant the conmttee that was created by the Plan docunents
to oversee the adm nistration of the Pl an. See Defs.” Mt. Ex. 2
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Kerly, and John and Jane Does 1-10, who are alleged to be
addi tional Plan fiduciaries.

Radian is a credit enhancenent conpany that offers
nort gage i nsurance and ot her financial services and products to
nortgage | enders and other financial institutions. For the
pur poses of ERISA, Radian is the “sponsor” of the Plan at issue.
Radian is also alleged to have been naned as the “Pl an
Adm nistrator” for at |east a portion of the class period.
Conpl . Y 15-18, 76.

At all relevant tinmes, Sanford A. |brahimwas a nenber
of the Radian Board of Directors and was al so the conpany’'s CEO
C. Robert Quint was the Executive Vice President and CFO of
Radi an. Robert E. Croner was the conpany’s Executive Vice
Presi dent of Human Resources. Stephen T. Hopkins is alleged to
have been a Radi an director, a nenber of the Radian Credit
Commttee, and Chair of the Plan Commttee. Christine M Kerly,
al though not identified by position in the conplaint, is alleged
to have signed the Plan’s annual report on the conpany’ s Form
5500 filed with the Departnent of Labor on July 3, 2007.
| brahim Quint, Croner, Hopkins, and Kerly are also alleged to
have been nmenbers of the Plan Commttee. Conpl. 91 24, 26, 37,
42-43, 47-48, 50-51.

8§ 9.2-9.3. To avoid confusion, the Court wll

ommttee as the “Plan Committee.”
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A. The Radi an Pl an

The Radian Plan is an “enpl oyee pension benefit Plan,”
as defined by ERISA. The Plan is also an “eligible individual
account plan” (“EIAP") wthin the neaning of ERI SA. See 29
U.S.C. § 1107(d)(3).°

Radi an adopted the Plan, which becane effective on
Novenber 1, 1992, for the benefit of its eligible enployees and
the eligi ble enpl oyees of certain “Participating Conpanies” in
the United States. The Plan is a 401(k) enpl oyee benefits plan
that provides for elective contributions on the part of the
partici pati ng enpl oyees, as well as enployer matching
contributions. Participating enployees may contribute a certain
percentage of their conpensation, and the conpany will match
those contributions up to 6% of the participant’s eligible
conpensation. Conpl. 1 59, 61-62, 66.

Under the Plan, the conmpany’s matching contri butions
can be made either in cash or in shares of Radi an stock, at the
conpany’s election. The Plan also states, however, that natching
contributions “shall be invested in Conpany Stock until such tine
as the Participant may transfer all or portion of Conpany Stock

to one or nore” other investnment nedia. Defs.” Mot. Ex. 4

® The parties have not disputed that the Plan qualifies as
an EI AP under ERISA. An EIAP is an individual account plan which
is (i) a profit-sharing, stock bonus, thrift, or savings plan;
(ii) an enpl oyee stock ownership plan (“ESOP"); or (iii) a noney
pur chase plan which was in existence on Septenber 2, 1974, and
whi ch on such date invested primarily in qualifying enployer
securities. See 29 U.S.C. 8§ 1107(d)(3)(A).



8§ 10.5(c). Prior to January 1, 2007, the matching contributions
had to remain in conpany stock until they had vested. See id.
8§ 10.5(d). Since January 1, 2007, however, Plan participants
have been free to invest all matching contributions in the
i nvestnent funds of their choice and are not required to naintain
any portion in the Radian stock fund. See Defs.’ Mt. Ex. 5 at
8. Specifically, participants were advised in a “Sunmmary of
Material Modifications” that:

Ef fective January 1, 2007, you will have an

i mredi ate right to diversify any of your

Radi an common stock investnents (including

any pre-existing investnents in Radi an common

stock) by electing to transfer anounts to

anot her investnment fund or funds offered

under the Plan . . . . Previously, the Plan

limted diversification rights on your Radi an

conmon stock investnments purchased with

mat ching contributions . . . . Participants

shoul d be aware that maintenance of a

di versified and bal anced portfolio of plan

i nvestnents can be a key step towards

ensuring long termretirenent security.
Defs.” Mdt. Ex. 9 at 2.

Wth respect to enpl oyee el ective contributions, Plan

participants are offered a range of investnent options that
i ncludes nore than twenty-five different investnent funds. See
Defs.” Mdt. Ex. 6 at 25-26. The Plan does not require
participants to invest in Radian stock, but rather, allows Plan
participants to maintain individual accounts for which they have
a nunber of investnent options, including various investmnent

funds or Radi an company stock. In an “lnvestnment Policy



Statenment” (“IPS’) given to Plan participants, participants were

war ned t hat conpany stock

i s unique anong the Plan’s other investnent
options in that it invests solely in the comon
shares of Radian Group Inc. Investnment in a
single security poses both conpany-specific and

i ndustry/sector risks for participants. The val ue
of stock can be greatly affected by issues that
arise within Radian Goup Inc. or withinits
industry. Therefore, it is much nore difficult to
anticipate the risk characteristics of this option
versus the diversified fund options avail abl e
under the Pl an.

Defs.” Mot. Ex. 2 at 7. 1In addition, a “Summary Pl an
Description” (“SPD’) given to participants advises themt hat
“investment funds are subject to varying degrees of risk due to
mar ket fluctuations.” Defs.” Mt. Ex. 6 at 7. The Plan does not

guar antee any specific |level of benefits:

Contributions to the Radian Group Inc. Stock Fund

wi |l be used to purchase shares of the conmon
stock of Radian G oup Inc. at prevailing market
prices. . . . The Fund is not diversified and its

per formance depends entirely on the perfornmance of
Radi an Group Inc. Common Stock. As with other
stock, the value of Radian G oup Inc. Conmon Stock
wi Il fluctuate and your investnent in this Fund
will increase or decrease accordingly.
ld. at 27.
Radi an is the sponsor of the Plan within the neani ng of
ERI SA. Through Decenber 31, 2006, the Plan al so designated
Radi an as the “Plan Adm nistrator for purposes of ERI SA’ and for

pur poses of satisfying mandatory reporting and di scl osure



requi renents respecting the establishnent or maintenance of the
Plan. Defs.’” Mt. Ex. 4 § 9.1.

The Pl an al so provided for the appoi ntnent of a
separate “Adm ni strator” who woul d be an individual or a
conmttee of three or nore individuals that would serve unti
their resignation or dismssal by the conpany. 1d. 88 9.2-9. 3.
In 2006, the appointed “Adm nistrator” was the Plan Commttee.
According to the IPS, the Plan Conmttee would be conprised of
various individuals, including the CEQ, COO, Senior Vice
Presi dent/ CFO, Senior Vice President of Human Resources, and
Executive Vice President and General Counsel. The Plan Conmttee
was responsi ble for selecting the investnent options offered
under the Plan. See Defs.’” Mt. Ex. 2 at 2.

As of January 1, 2007, an anmendnent to the Pl an
desi gnated Radi an’ s executive head of Human Resources as both
“Plan Adm nistrator” and “Adm nistrator.” As of January 1, 2007,
Robert Croner was Radi an’s Executive Vice President of Human

Resources. See Defs.’” Mdt. Ex. 5 at 8; Conpl. | 42.

B. Radi an, G BASS, and the Subprine Market

During the class period, Radian’ s operations were
divided into three business segnents: (1) nortgage insurance;
(2) financial guaranty; and (3) financial services. Radian’s
financial services segnent consisted nainly of interests held in
Sher man Fi nanci al Services G oup, LLC (“Sherman”), and C- BASS.

Sher man purchases and servi ces charged-of f and bankruptcy plan
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consuner assets at discounts fromnational financial institutions
and major retail corporations. Sherman al so originates nonprine
credit card receivables through a subsidiary. Conpl. 1Y 76, 81

C-BASS, on the other hand, is a nortgage investnent and
servicing conpany that invests in the credit risk of subprine
residential nortgages. During the class period, Radian held a
46% equity interest in G BASS and had i nvested approxi mately $500
mllioninit. Radian, together wwth M3 C | nvest ment Corporation
(“M3 C), another provider of private nortgage insurance, owned
nmore than 95% of C-BASS. 1d. 1Y 83-85, 107.

The CCAC alleges that prior to and during the class
period, the nortgage-backed securities securitized by C BASS were
particularly risky because they were backed by subprine | oans,
whi ch thensel ves had becone so risky that they were not even
rated. In addition, the largest proportion of nortgages that had
been purchased by C- BASS were located in California and Fl ori da,
two | ocations which the New York Tines had reported as accounting
for about 21% of all nortgages nationally, and 30% of new
foreclosures. Further conpounding the riskiness and volatility
of C-BASS s assets was the fact that C-BASS did not originate the
|l oans it serviced and securitized, which, according to the
plaintiff, increased the risk that these | oans were fraudulently
originated. C-BASS also retained the nost risky interests in the
securitizations it created, including, for exanple, by accepting

the first risk of paynent default. Id. 19 86, 90-91, 93-94.



Prior to the class period, interest rates began to rise
national ly, which adversely affected subprine borrowers’ ability
to pay and increased the default risk for subprine nortgage
| oans. According to the plaintiff, the deterioration of the
subprinme market led to an actual material increase in nortgage
| oan defaults, thus significantly inpairing the value of C-BASS s
subordi nated securitized interests. Because C BASS had been
heavily dependent on bank credit lines for its liquidity, the
i npai red val ue of C-BASS s subordi nated securitized interests,
whi ch had served as the collateral for its bank | oans, caused “a
monunmental liquidity crisis” for CGBASS. 1d. 11 105-06.

The plaintiff alleges that, despite the danger to its
investnment in C-BASS, Radian failed to disclose this danger to
the Plan or its participants. This increased the risk of
investing in and hol ding Radian stock in the Plan. Radian also
failed to disclose that its investnment in CBASS was naterially
inpaired or that Radian’s |enders had started requiring it to put
up nore coll ateral because its assets and i nvestnents were
inpaired. Instead, it portrayed Radian’s investnment in C BASS as
strong. 1d. 9 107-08, 125, 148.

On February 6, 2007, Radian and Md C announced t hat
they had agreed to nerge. As part of the transaction, Radian and
M3 C agreed that they would sell their respective interests in
C-BASS. In addition, upon conpletion of the nerger, |brahim
woul d i nmedi ately becone President and COO of the nerged entity.

In 2009, he would becone the CEQ, and in 2010, he woul d becone
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Chai rman. In addition, Croner would beconme head of Human
Resources at the nmerged entity. According to the plaintiff, one
of the reasons that Radian did not disclose the problens with its
investnment in CGBASS is that the nmerger woul d have been
jeopardized if it had disclosed the truth. On May 9, 2007,

Radi an i ssued a press rel ease announcing that its sharehol ders

had approved the nerger with M3 C. 1d. 1Y 127, 129-33.

C. Radi an’s All egedly M sl eadi ng St at enent s

The conplaint details a series of statenents nade by
Radi an, Ibrahim and Quint, in various SEC filings and on
conference calls with investors. The plaintiff alleges that in
t hese statenents, the defendants failed to disclose that Radian's
$468 mllion investment in C-BASS was materially inpaired because
C-BASS was receiving margin calls and CGBASS s investnents were
declining in value at a significant rate. She alleges that these
statenments nmaterially overstated the conpany’s financial results
by failing to properly value its investnent in C BASS and by
failing to wite-down that investnent in a tinely fashion. She
al so alleges that Radian m srepresented that, with respect to
financial reporting, the conpany had adequate internal disclosure
controls in place. Finally, the plaintiff alleges that Radian's
public filings were incorporated by reference into the Plan
docunents. Through each of these m srepresentations, the

defendants “fostered a positive attitude” toward conpany stock.
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As a result, Plan participants were not informed about the true
ri sks presented by investing in Radian stock. [d. Y 215-20.
The cl ass period begins on Novenber 6, 2006, when
Radian filed its quarterly Form10-Qwith the SEC. In that
report, which was signed by defendants Quint and I brahim the
conpany certified that the report did not contain “any untrue
statement of a material fact or omt to state a material fact
necessary to nake the statenents nmade,” and that the statenents
and information in the report “fairly present in all materi al
respects the financial condition, results of operations and cash
flows” of Radian for the relevant tinme period. According to the
plaintiff, these statenments were fal se and m sl eadi ng because the
conpany had not disclosed that its investnent in C BASS was
i npai red and because it did not disclose that the conpany | acked
adequate internal controls. 1d. 9T 111-16.
On January 24, 2007, Radian filed a Form8-K with the

SEC that included a press rel ease announci ng Radi an’s financi al
results for the fourth quarter and fiscal year of 2006. For
fiscal year 2006, the conmpany reported a net incone of $582.2
mllion and diluted net incone of $7.08 per share. |brahim
conment ed:

Radi an delivered record net incone and grew

book value by 16.1 percent, despite a

chal | engi ng operating environment .o

Thi s performance denonstrates that our

strategy to focus on diversification while

mai ntaining a strict risk managenent culture
continues to deliver |ong-termval ue.

12



Forecasts for interest rate stability, strong
enpl oyment and i nproved persistency bode wel |
for the nortgage insurance industry. . . . In
this environment, we believe we are well
positioned to benefit over the long termfrom
both cyclical and structural opportunities in
t he nortgage narket.

Id. 1 118-21. Further included in Radian’s annual report was

the foll owi ng statenent:

As C-BASS participates in the sub-prine
nortgage nmarket as an investor in those
assets, it has been under pressure in early
2007 as spreads on non-investnent grade and
non-rated sub-prinme nortgage securities have
continued to wi den, and the industry has
experienced increased credit | osses. Wile
this inpacts short termresults, over the
long termour involvenent in these two
conmpani es has delivered a nmultitude of
benefits to Radian, in the areas of earnings,
franchi se val ue, and diversified and
recurring revenue streans. Additionally, our
rel ati onships with [ G BASS] and Sherman
provide tinmely and val uable insights into the
consuner credit marketplace .

Id. T 123.
On March 1, 2007, Radian filed its Form 10-K for the

2006 fiscal year. This form stated:

As a holder of credit risk, our results are
subj ect to nmacroeceonom c conditions and
specific events that inpact the credit
performance of the underlying insured assets.
W experienced generally positive results

t hroughout the business for the year ended
Decenber 31, 2006, |led by strong credit
performance and good production despite the
chal | engi ng busi ness production environnment

13



for nortgage insurance and financial guaranty
i nsur ance.

For 2006, the financial services segnment
showed anot her year of strong earnings and
return on investnent, which was, in part, a
result of the relatively lowinterest rate
and favorable credit environnent . . . In
addi ti on, both G BASS and Sherman were
positively inpacted in the fourth quarter of

2006 . . . and C-BASS recovered nost of the
hedge | osses that had been incurred in prior
guarters.

Despite the significant credit spread
wi deni ng that has occurred in the subprine
nort gage market during the first quarter of
2007, which could produce . . . |osses for
C-BASS during the first quarter, we expect
that both CG-BASS s and Sherman’s results for
2007 will remain fairly consistent with their
2006 results, as both conpanies stand to
benefit fromrecurring sources of earnings
and, while the sub-prinme origination
business is currently uncertain, C BASS
typically | ooks for opportunities to purchase
m spriced assets in such an environnent.

Id. 91 137-38.
On April 9, 2007, the defendants filed a Form8-K with
the SEC and sent a letter to all Radian sharehol ders. A copy of

aletter fromlbrahimwas included. This letter stated:

Qur success of 2006 was evident in two

i mportant respects: First, in terns of
financi al performance, we achi eved or
exceeded all of our key metrics for the year.
Second, we continued to focus on and execute
agai nst a strategy that enphasizes three

i nportant thenes: diversification,

di sci pline and ri sk managenent - which in
turn deliver long-termvalue to our

st ockhol ders.
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Id. 117 146-48.

On April 25, 2007, Radian filed with the SEC a Form 8-K
announcing its financial results for the first quarter of 2007,
endi ng March 31, 2007. The conpany reported net incone of $113.5
mllion and diluted net incone per share of $1.42. |brahim
conment ed:

Qur primary book was not significantly

affected by the disruptions in the subprine

mar ket in recent nonths. | believe this is a

val idation of our |ong-term approach to risk

managenment in all areas, including sub-prine

and Alt A, where we have renai ned disciplined

in diversifying our book of business across

geogr aphi es, products, clients and

origination years.
Wth regard to C-BASS, the conpany stated that “In the financial
servi ces segnent, net incone was $10.8 nillion, down from.
the sanme period last year, primarily as a result of an operating
loss at C-BASS.” 1d. 1T 149-51.

On April 25, 2007, Radian also held a conference cal
w th anal ysts and investors. During the call, the follow ng
exchange took place between Quint, Ibrahim Mark Casale, the
president of Radian Guaranty, Inc., a Radian subsidiary, and
Bruce Harting, an analyst from Lehman Brot hers:

QUINT: [ . . . At] this point, [C BASS is]
confortable that [it] can resune
profitability.

HARTI NG Have they seen real -tine signs of
bids for their securitizations?

15



CASALE: Oh, yes. Renenber, Bruce, they
executed securitizations through that, even
through the turnmoil, which is a testanent to
their name and reputation in the market. It
is just when, at the end of the quarter, when
they had to mark this stuff it was at an
all-time wide. Spreads were at an all-tine
wi de.

| BRAHI M Agai n, Bruce, as you know, when

t hese kind of market conditions occur, while
everybody gets hurt, the nost respected

pl ayers in the market enjoy better executions
than the others. The differentiation w dens.
So being the best player in a tough group of
peers neans you get hurt, but you al so get
hurt | ess.

Id. ¥ 155.
On May 10, 2007, Radian filed its Form10-Q for the

first quarter of 2007. This form stated:

As a holder of credit risk, our results are
subj ect to macroeconom ¢ conditions and
speci fic events that inpact the production
envi ronnment and credit performance of our
underlying insured assets. W experienced
m xed results during the first quarter of
2007. Positively, we had strong production
in both nortgage insurance and fi nanci al
guaranty insurance. However, nortgage

i nsurance | osses incurred were higher than
expected and our financial services segnent
results were negatively inpacted by the
subpri nme nortgage market disruption which
significantly affected CBASS financia
performance in the quarter

For the quarter ended March 31, 2007, the
financial services segnment had m xed results.
Sherman continued its consistent strong
ear ni ngs; however, C BASS incurred a | oss of
approximately $15 million as credit |osses
and credit spread wi dening in the subprine
nort gage market inpacted their results.

16



C-BASS is expected to return to profitability
over the balance of the year, assum ng the
subpri nme nortgage stabilizes at current

| evel s.

ld. § 158.

On June 29, 2007, Radian filed an annual report for the
Plan on Form 11-K with the SEC. Radi an posted the Plan’s annual
report on the conpany’s website, together with the conpany’s
other SEC filings and the Plan’s annual reports and the
anendnents to the Plan. The formreported that for 2006 the
Plan’s assets in the Radi an Common Stock Fund were val ued at nore
than $15.7 mllion as of Decenmber 31, 2006. 1d. 1Y 165-68.

On July 24, 2007, Radian filed a Form8-K with the SEC,
whi ch included a press rel ease announci ng the conpany’s financi al
results for the second quarter of 2007. The conpany represented
that its investnent in C BASS was valued at $467.8 mllion as of
June 30, 2007. |brahi mcoment ed:

Qur second quarter results clearly illustrate
the credit challenges in today’ s nortgage

mar ket, but | believe they also refl ect

| ong-term positive trends for our business.
Mar ket conditions, particularly in California
and Florida, led to an increase in defaults

t hat inpacts our results.

The conpany experienced top-1line growh

i nproved persistency and renewed dermand for
our traditional nortgage insurance product.
Qur bal ance sheet remains solid, wth a
highly rated investnment portfolio of nore
than $6 billion and total |oss reserves of
nore than $900 mllion . . . in the Financial
Servi ces segnment, net incone was $27.3

mllion, down from$45.9 mllion for the sane
period | ast year.
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ld. 1 171. The next day, July 25, 2007, Radian held a conference
call with investors. During this call, when questioned by an
anal yst about C-BASS s liquidity situation, Qint replied:

[ B] ecause they are in a - the sale process

that we’re inright nowit’'s not really

appropriate to discuss the specific liquidity

situation. But | think we should reiterate

that the whole market is going through a

tough challenge with regard to liquidity and

t hat i ncludes C- BASS.
ld. T 175. Another anal yst asked whether C BASS was |i qui dating
some of its assets at depressed values, in particular, certain
bonds. Quint and Casale replied as foll ows:

QUINT: | don’t know where you got that

information. I'mnot - | don't think that

was ever spoken about.

CASALE: And they are not selling any

bonds . :
The questioner further asked whether, “to the extent [C- BASS was]
forced to . . . cover margin cost . . . are they in that position

ri ght now where they are forced to |iquidate sone of these

positions?” Casale replied, “No, they are not.” |d.

E. Announcenent of | npairnent and Subsequent Events

On July 30, 2007, Radian issued a press rel ease
announci ng that the value of its investnent in C BASS was

“materially inpaired.” The conpany represented that although it

18



had not determ ned the | evel of the inpairnent charge it “could
be Radian’s entire investnent, |ess any associated tax benefit.”

| br ahi m comment ed:

Wiile this action clearly reflects the
continuing credit challenges in today’s
nortgage market, we are noving forward, as
pl anned, with our proposed nerger with M3 C,
whi ch we expect to close late in the current
quarter, or early in the next.

After this announcenent, the price of Radian stock declined from
$40. 20 per share to $33.71 per share. 1d. 1Y 179-82.
On July 31, 2007, C-BASS issued a press rel ease, which

st at ed:

Wi | e not hing fundanental | y has changed at
C-BASS, |ike many other firms in the

i ndustry, the current severe state of

di sruption in the credit markets has caused
C-BASS to be subject to an unprecedented
anount of margin calls fromour |enders. The
frequency and nmagnitude of these calls have
adversely affected our liquidity. To address
this, GBASS is in advanced di scussions with
a nunber of investors to provide increased
liquidity and is exploring all options to
mtigate the liquidity risk in this difficult
mar ket .

At the begi nning of 2007, we had $302 million
of liquidity, representing greater than 30%
of our capital of $926 million. During the
first 6 nonths of 2007, a very tumultuous
time in the subprinme nortgage nmarket, C-BASS
disciplined liquidity strategy enabl ed the
conpany to nmeet $290 nmillion in | ender margin
calls. During the first 24 days of July

al one, C-BASS net an additional $260 nmillion
of margin calls, representing greater than a
20% decline in the lender’s value. W
believe that nothing justifies this
substantial amount of margin calls received
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in such a short period of time, particularly
as there has been no change in the underlying
fundanental s of our portfolio.
After this announcenent, the price of Radian stock fell from
$33.71 to $27.51 per share. 1d. 91 194-095.

On August 7, 2007, MAd C issued a press rel ease stating
that, in light of the CBASS inpairment, MJd C was not required to
conplete its pending nerger with Radian. According to the press
rel ease, Radian told MA@ C that it disagreed with MJdC' s
assessnment of the merger obligations. After this announcenent,
the price of Radian common stock declined from $23.23 to $20. 62
per share. 1d. 1Y 196, 198-99.

On Septenmber 5, 2007, Radian and Md C jointly announced
that they had agreed to term nate the pending nerger. According
to the press release they issued, the “current market conditions
have nmade conbi ning the conpanies significantly nore chall engi ng.
Both M3 C and Radian believe it is in their best interests to
remai n i ndependent conpanies at this tinme.” [d. T 200.

On Cctober 2, 2007, Radian filed a Form8-K with the
SEC, announcing that Deloitte & Touche LLP (“Deloitte”), who had
previously served as Radi an’s i ndependent auditor, declined to
stand for reappointnment for 2007:

Deloitte . . . is the independent registered
public accountant for Radian Goup Inc. (the
“Conmpany”). Deloitte’'s present engagenent
with the Conpany had been expected to

term nate on or about the filing of the

Conpany’s Quarterly Report on Form 10-Q for
the third quarter of 2007 (the “Term nation
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Date”) had the Conmpany conpleted its nerger
with [MAdC]. As previously disclosed, Radian
and M3 C nutually term nated their proposed
nmerger on Septenber 5, 2007. On Septenber

26, 2007, Deloitte declined to stand for
reappoi nt ment as the Conpany’s i ndependent
auditors for the 2007 audit and its
engagenent will end shortly follow ng the
Term nati on Date.

During the Conpany’s two nost recent fisca
years and the subsequent interim periods
precedi ng Septenber 26, 2007: (i) there were
no “reportable events” . . . and (ii) there
was no “di sagreenent” . . . between the
Conpany and Deloitte on any nmatter of
accounting principles or practices, financial
statenent disclosure, or auditing scope or
procedure, which disagreenent, if not
resolved to the satisfaction of Deloitte,
woul d have caused Deloitte to make reference
to the subject matter of the disagreenment in
connection with its report, except as
follows: As previously reported on a Form
10- Q A dated August 13, 2007 (the “10-QA"),
on August 9, 2007, the Conpany filed its
Quarterly Report on Form 10-Q for the quarter
ended June 30, 2007 (the “Second Quarter
10-Q), before Deloitte had conpleted its
review of the interimfinancial statements
included in the Second Quarter 10-Q As
reported in the 10-Q A, Deloitte needed to
revi ew addi ti onal docunentati on supporting

t he conclusion that the inpairment charge
relating to the Conpany’s interest in

[ C-BASS] occurred after June 30, 2007.
Menbers of the Conpany’ s nmanagenent di scussed
the events surrounding the filing of the
Second Quarter 10-Qwith Deloitte on August

9, 2007, and the Chairman of the Conpany’s
Audit and Ri sk Comm ttee discussed these
events with Deloitte on August 10, 2007. On
August 14, 2007, the Conpany filed a second
anendnent to its Second Quarter 10-Qto state
that the matters related to the inpairnent
had been resol ved w t hout changes or
amendnents to the interimfinancial
statements included in the Second Quarter
10-Q The Conpany has authorized Deloitte to
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respond fully to the inquiries of any

successor accountant concerning this matter

or any other matter.
Id. § 204.

On Novenber 2, 2007, Radian filed a Form8-K with the

SEC announci ng that Radian determined that it would take an
i npai rment charge of $468 million, representing the conpany’s
entire investnment in C BASS. Radian also announced that it could
not be certain about the carrying value of a $50 mllion

unsecured credit facility that it had provided to C BASS. Id.
1 206.

1. Discussion

The plaintiff clainms that various actions by the
def endants constitute breaches of fiduciary duties under ERI SA
These actions include: (1) continuing to offer Radian stock as
an investnent option under the Plan in |light of the conpany’s
i nvol verrent with CG-BASS and in the deteriorating subprinme
nortgage market; (2) providing inaccurate and m sl eadi ng
information to Plan participants regarding the risks associ at ed
wi th Radi an stock; (3) taking actions purportedly designed to
artificially inflate the value of Radian stock for the benefit of
corporate insiders; and (4) failing to nonitor the performance of
ot her fiduciaries.

The defendants have noved to dismss the plaintiff’'s

clains on three grounds: (1) that the allegations of the
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conplaint as a whole fail to neet the applicable federal pleading
standards; (2) that the conplaint fails to state a claimfor
breach of fiduciary duty; and (3) that, at a m ninum the
conpl ai nt does not state a claimagainst various defendants who
were not Plan fiduciaries within the neaning of ERISA. The Court
concl udes that the conplaint suffers from pl eadi ng deficiencies
and fails to state a clai munder ERISA. The conplaint shall be

di smi ssed wi t hout prejudice. *

A. Federal Pl eadi ng Requirenents

Clainms for breach of fiduciary duty under ERI SA are
subject to the pleading requirenents of Rule 8(a) of the Federa
Rul es of CGvil Procedure. Rule 8(a) requires that a conplaint
contain a “short and plain statenent of the clai mshow ng that
the pleader is entitled to relief.” Fed. R Cv. P. 8(a)(2). On
a notion to dismss, the Court will accept the allegations in the
conplaint as true and draw all reasonable inferences in favor of

the plaintiff. See Ashcroft v. Igbal, 129 S. C. 1937, 1949

(2009). Rule 8 does not require “detailed factual allegations,”

4 The Court finds the first two of these argunents
sufficient to dismss the conplaint. The Court will not address
the plaintiff’s third argunent. However, it will note that
counsel for the plaintiff stated at oral argunent that the
plaintiff has “no desire to hold in the wong people — or pursue
wong people. . . . Again, it’s a notion to dismss. W don't
know the facts. . . . We're just interested in having the right
def endants, not anybody extra.” 12/19/08 Tr. at 106-07. The
Court wll allow the plaintiff thirty days to anend her
conplaint. To the extent that she files an anended conpl ai nt,
however, she should take care to nane the proper defendants.
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but it demands nore than an “unadorned, the-defendant-unlawfully-

har ned- e accusation.” Id.; see also Bell Atl. Corp. v. Twonbly,

550 U. S. 544, 555 (2007) (explaining that the plaintiff nust
i nclude factual allegations sufficient to raise aright to relief
“above the specul ative |evel”).

To survive a notion to dismss, a conplaint nust
contain sufficient factual matter, accepted as true, to state a
claimfor relief that is “plausible on its face.” |Igbal, 1927
S. C. at 1949. A claimhas facial plausibility when the
plaintiff pleads sufficient factual content that allows the court
to draw the reasonabl e inference that the defendant is liable for
the m sconduct alleged. [1d. The plausibility standard is not
akin to a “probability requirenent,” but it asks for nore than a
sheer possibility that a defendant has acted unlawfully. 1d.
Where a conplaint pleads facts that are “nerely consistent with”
a defendant’s liability, it “stops short of the |ine between
possibility and plausibility of entitlenent to relief.” 1d.
(internal quotation marks omtted).

The Suprene Court has expl ained that “two working
principles” underlie a notion to dismss inquiry. First, the
tenet that a court nmust accept as true all of the allegations
contained in a conplaint is inapplicable to | egal concl usions.
Threadbare recitals of the elenments of a cause of action,
supported by mere conclusory statenents, do not suffice. 1d. at
1950. Second, only a conplaint that states a plausible claimfor

relief survives a notion to dismss. |d. Determning whether a
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conplaint states a plausible claimfor relief is “a context-
specific task that requires the reviewing court to drawon its
judicial experience and commopn sense.” 1d. But where the

wel | - pl eaded facts do not permt the court to infer nore than the
nmere possibility of m sconduct, the conplaint has alleged, but
has not “shown,” that the pleader is entitled to relief within
the neaning of Rule 8(a)(2).

Al t hough Rule 8 s pleading requirenents apply generally
to ERISA clainms for breach of fiduciary duty, as other courts in
this circuit have noted, to the extent that any clains sound in
fraud, they are subjected to the hei ghtened pl eadi ng requirenents

of Rule 9(b). See Urban v. Contast, No. 08-773, 2008 W. 4739519,

at *9 (E.D. Pa. Qct. 28, 2008); Pietrangelo v. NU Corp., No.

04- 3223, 2005 W. 1703200, at *9 (D.N. J. July 20, 2005); In re
lkon O fice Solutions, Inc. Sec. Litig., 86 F. Supp. 2d 481, 488

(E.D. Pa. 2000); accord Caputo v. Pfizer, Inc., 267 F.3d 181, 191

(2d Gr. 2001). Rule 9(b) requires a party alleging fraud or

m stake to allege with particularity the circunstances
constituting fraud or mstake. Fed. R Cv. P. 9(b). Under this
rule, the circunstances of the alleged fraud nust be pled with
sufficient particularity to place the defendant on notice of the

“preci se msconduct” with which it is charged. Frederico v. Hone

Depot, 507 F.3d 188, 200 (3d Cr. 2007) (quoting Lumv. Bank of

Am , 361 F.3d 217, 223-24 (3d Cr. 2004)).
Insofar as the plaintiff alleges that the defendants

knew or recklessly ignored certain facts, such factua
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al l egations would ordinarily be subjected to the hei ghtened
pl eadi ng standards of Rule 9(b). E.g., Conpl. 1Y 105-06, 288,
290-91. However, in her opposition to the defendants’ notion to
dism ss, and at oral argunent, the plaintiff specifically
di savowed that she is alleging anything nore than negligence and
i nprudent breach of fiduciary duty on the part of the defendants.
Pl.”s Opp. 15; 12/19/09 Tr. at 101, 106.

As the Court will explain, even under Rule 8, the

plaintiff’s breach of fiduciary duty clains do not survive.

B. Failure to State a Caimfor Breach of Fiduciary Duty

The plaintiff asserts that the defendants have viol ated
various fiduciary duties owed to the Plan. She clains that the
def endants have violated their duties to prudently manage pl an
assets, to provide Plan participants with all materia
information regarding the risks associated with investnent in
Radi an stock, to act solely in the interests of Plan
participants, and to nonitor the performance of other
fiduciaries. The defendants argue that the plaintiff fails to
state a claimfor relief. The Court agrees, and will grant the

def endants’ notion.

1. Duty of Prudence

According to the plaintiff, the defendants viol ated
their fiduciary duty to prudently manage plan assets both by

i nvesting enpl oyer matching contributions in Radian stock and by
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continuing to offer Radian stock as a plan investnent option for
participants in light of Radian’s inpaired investnent in C- BASS
and the deteriorating conditions of the subprinme nortgage narket.
Her claimis based on the theory that the defendants shoul d have
known that the price of Radian stock was artificially inflated as
a result of the alleged m sstatenents and om ssions regarding
Radi an’ s i nvestnent in C BASS.

The defendants argue that the plaintiff’s prudence
cl ai m shoul d be di sm ssed because it does not neet the standards

articulated in Mench v. Robertson, 62 F.3d 553 (3d Gr. 1995),

and Edgar v. Avaya, 503 F.3d 340 (3d Gr. 2007). Second, they

argue that Plan participants’ control over their investnents
relieves Plan fiduciaries of their fiduciary responsibilities
under ERI SA 8 404(c). Because the Court finds that the plaintiff
has not net her burden of establishing a breach of the duty of
prudence under Mench, her prudence claimwill be dismissed.®
ERI SA 8 404 establishes a “prudent man” standard of
care to govern the actions of plan fiduciaries. 29 U S. C
§ 1104(a). Plan fiduciaries nust discharge their duties “with
the care, skill, prudence, and diligence under the circunstances
then prevailing that a prudent man acting in a |like capacity and
famliar with such matters woul d use in the conduct of an

enterprise of a like character and with like ains.” |d.

®> Because the Court finds that the plaintiff has not carried
her burden under Moench, it need not address the parties’
argunents regarding 8 404(c).
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§ 1104(a)(1)(B). The duty of prudence requires a plan fiduciary
to diversify the investnents of the plan so as to mnimze the
risk of large |osses, “unless under the circunstances it is
clearly prudent not to do so.” |[d. 8§ 1104(a)(1)(C. Fiduciaries
nmust al so act “in accordance with the docunents and instrunents
governing the plan” insofar as those docunents and instrunents
are consistent with ERISA. 1d. 8§ 1104(a)(1) (D).

A court’s task in evaluating a fiduciary’'s conpliance
wWith the duty of prudence is to inquire whether a fiduciary
enpl oyed the appropriate nethods to investigate and determ ne the
nmerits of a particular investnent. The prudence requirenent is
thus an objective standard, focusing on a fiduciary s conduct in
arriving at an investnent decision, and not on the results of

t hat deci si on. In re Unisys Sav. Plan Litiqg., 74 F.3d 420, 434

(3d Gr. 1996); see also Kirschbaumv. Reliant Energy, Inc., 526

F.3d 243, 253 (5th Gr. 2008) (stating that the focus of the

prudence inquiry is “how the fiduciary acted,” and not “whet her

his investnents succeeded or failed” (quoting Donovan v.

Cunni ngham 716 F.2d 1455, 1467 (5th GCr. 1983)).

The prudence requirenent is also a flexible standard,
and a fiduciary' s conduct is to be evaluated in light of the
character and ains of the particular type of plan he serves. |In
re Unisys, 74 F.3d at 434 (quoting Donovan, 716 F.2d at 1467);
see also Varity Corp. v. Howe, 516 U. S. 489, 497 (1996) (stating

that courts nust interpret the prudence requirenment in a nmanner
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consistent wwth “the special nature and purpose of enpl oyee
benefit plans”).

In Moench v. Robertson, the United States Court of

Appeal s for the Third G rcuit acknow edged that ERI SA contai ns
speci fic provisions governing plans that are designed to invest
in enployer securities.® Such plans, unlike pension plans, are
not intended to guarantee retirenent benefits. Rather, by their
very nature, these plans place enployee retirenent assets at nuch
greater risk than do the typical diversified ERI SA pl ans.

Moench, 62 F.3d at 568 (quoting Martin v. Feilen, 965 F.2d 660,

664 (8th Gr. 1992)). As the Mench court expl ai ned, Congress
has repeatedly expressed its intent to encourage the formation of
such plans by passing | egislation granting them favorable

treat nent. Id. at 569; see also Fink v. Nat’'l Sav. & Trust Co. ,

772 F.2d 951, 956 (D.C. Cir. 1985) (noting the “strong policy and
preference in favor of investnent in enployer stock”).

For exanple, ElIAPs are exenpt from ERI SA' s
diversification requirenent and its prudence requirenent to the
extent that it requires diversification. 29 U S . C. § 1104(a)(2).
El APs are al so exenpt fromthe percentage limtation on
investnments in an enployer’s securities. [|d. § 1107(b)(1).

Acqui sition of enployer securities by an ElI AP al so does not, in

6 Al t hough Moench dealt specifically with the prudence
requi rement for fiduciaries of ESOPs, the Court of Appeal s has
since clarified that the standard and principles articulated in
Moench al so govern judicial review of the actions of ElIAP
fiduciaries nore generally. See Edgar v. Avaya, 503 F.3d 340,
347-48 (3d Cir. 2007).
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and of itself, violate ERISA s prohibition against transactions
between a plan and a “party in interest.” See id. § 1108(e); see

also infra Section I1.B.3.

Despite these exenptions, however, ERI SA's prudence
requi rement continues to apply to an EIAP's fiduciaries. See
Edgar, 503 F.3d at 346; Myench, 62 F.3d at 569. In Mench, the
Court of Appeals adopted a prudence standard that attenpted to
stri ke the proper bal ance between encouragi ng i nvestnent in
enpl oyer stock and enforcing ERI SA's standards of fiduciary
responsi bility. The Mench court was unwilling to subject EIAP
fiduciaries to the “strict scrutiny” that applies under
conventional trust lawto a trustee who is sinply authorized,
rather than required, to make a particular investnent. Doing so,
it noted, would eviscerate the statutory preference for enpl oyee
stock ownership plans. Mench, 62 F.3d at 570. At the sane
time, however, the court declined to adopt a per se rule that the
deci sion of an ESOP or EIAP fiduciary to invest in enployer
securities is not subject to judicial review  Edgar, 503 F.3d at
346; Moench, 62 F.3d at 571.

To strike the proper bal ance, the Mench court held
that an ESOP fiduciary who invests plan assets in enployer stock
is entitled to a presunption in the first instance that it acted

consistently wwth ERISA. See Mench, 62 F.3d at 571. A

plaintiff may rebut the presunption by establishing that the
fiduciary abused its discretion by investing in enployer

securities. To do so, the plaintiff nmay introduce evidence that

30



“owmi ng to circunmstances not known to the settlor and not
anticipated by him[the nmaking of such investnent] woul d defeat
or substantially inpair the acconplishnment of the purposes of the
trust.” 1d. (quoting Restatement (Second) of Trusts § 227
cnt.qg).

I n applying the Moench presunption of prudence, courts
must “be cogni zant that as the financial state of the conpany
deteriorates . . . fiduciaries who double as directors of the
corporation often begin to serve two nasters. And the nore
uncertain the loyalties of the fiduciary, the I ess discretion it
has to act.” [1d. at 572. However, courts nust al so be aware of
the fact that if the fiduciary, in what it regards as an exercise
of caution, does not nmaintain the investnent in the enployer’s
securities, it may face liability for that caution, particularly
if the enployer’s securities thrive. [|d. at 571-72.

In Edgar, the Court of Appeals reinforced the standard
for rebutting the presunption that the fiduciary acted prudently
ininvesting in enployer securities - that a plaintiff nust show
that the ERI SA fiduciary “could not have believed reasonably that
conti nued adherence to the [plan’s] direction was in keeping with
the settlor’s expectations of how a prudent trustee would
operate.” |d. (quoting Mench, 62 F.3d at 571). To neet this
standard on the pleadings, the facts all eged should depict the
kind of “dire situation” that would require plan fiduciaries to
di sobey plan terns to invest in conpany stock in order to satisfy

their prudent investnent obligation to plan participants under
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ERISA. 1d. Such facts mght include, as was the case in Myench,
a “precipitous decline” in the price of the enployer’s stock,
together with allegations that plan fiduciaries knew of the
stock’s “inpending coll apse” and the fiduciaries’ own internal
conflicts over the proper course of action for the ESOP. 1d. at

348; see al so Moench, 62 F.3d at 572. The Edgar court further

expl ained that, while Mench did not require a conpany “to be on
the brink of bankruptcy before a fiduciary is required to divest
a plan of enployer securities,” the “bare allegations of fraud
and ot her wongdoing” set forth in the plaintiff’s conplaint in
t hat case were insufficient to establish an abuse of discretion.
Id. at 349 n. 13.

Taken together, Mench and Edgar stand for the
proposition that short-termfinancial difficulties do not create
a duty to halt or nodify investnments in an otherw se | awful ERI SA

fund that consists primarily of enployer securities. See Wight

v. Oe. Mtallurgical Corp., 360 F.3d 1090, 1099 (9th Cr. 2004)

(“Mere stock fluctuations, even those that trend downward
significantly, are insufficient to establish the requisite

i nprudence to rebut the Mench presunption. . . . The Mench
standard . . . nerely requires fiduciaries to act reasonably. It
does not require themto act in an extraordinarily prescient
manner.”). Plan fiduciaries do not have a duty to depart from
ESOP or EI AP plan provi sions whenever they are aware of

ci rcunstances that may inpair the value of conpany stock. Nor

can a plaintiff overcone the Myench presunption nerely by
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al l eging that a prudent fiduciary would have nade a different

i nvest nent decision. Qher federal courts applying the Mench
presunption have thus stated that there should be “persuasive and
anal ytically rigorous facts denonstrating that reasonable
fiduciaries woul d have consi dered thensel ves bound to divest.”

Ki rschbaum 526 F.3d at 256; see also id. (“Less than rigorous

application of the Mdench presunption threatens its essentia

purpose.”); Morrison v. Mneygramlntern., Inc., No. 08-1121

2009 W. 803479, at *14 (D. M nn. Mar. 25, 2009); Halaris v.

Viacom Inc., No. 06-1646, 2008 W. 3855044, at *2 (N.D. Tex. Aug.

19, 2008); In re Dell, Inc. ERISALitig., 563 F. Supp. 2d 681

693 (WD. Tex. 2008).

The defendants argue that, under Mench, where the
pl an at issue “absolutely requires” investnent in enployer stock,
there is no investnent that is subject to judicial review for
abuse of discretion under Mench. They argue that the Radian
Plan affords no discretion to halt investnent in Radi an stock.
See Defs.’” Mdt. at 27 (citing Mench, 62 F.3d at 571); see also
12/19/08 Tr. at 73-74. Although the Mench court indicated that
there m ght be a separate standard of review where a plan in
“absol utely unm stakable terns requires that the fiduciary invest
the assets in the enployer’s securities regardless of the
surroundi ng circunstances,” it did not reach such a holding. [d.

at 567 n. 4.’

" The Mvench court noted that it was not concerned with such
a case, and, accordingly, clarified that its decision “should not
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At this stage, the Court need not resolve whether there
is a separate, nore deferential standard of review for plans that
absolutely require investnent in enployer stock. The Court
concl udes that the generalized allegations of w ongdoing
contained in the conplaint are insufficient to rebut Mench’s
abuse of discretion standard. The plaintiff therefore cannot
neet any nore deferential standard that m ght be appropriate
where an ElI AP absolutely requires investnent in enployer stock.

See Kirschbaum 526 F.3d at 255-56.

Here, the plaintiff alleges that the defendants
continued to invest Plan assets and to allow participant
investnent in Radian stock. The defendants are entitled to a
presunption in the first instance that they acted consistently
with ERI SA by virtue of those decisions. The question for the
Court is whether the allegations of the conplaint are sufficient
to rebut that presunption, in that the defendants could not have
bel i eved reasonably that continued adherence to the Plan’s
directions was in keeping with the settlor’s expectations of how
a prudent trustee would operate.

The plaintiff has made clear that she does not intend

to argue that the defendants knew that investing in Radian stock

be understood as suggesting that there never could be a breach of
fiduciary duty in such a case.” 1d. at 567 n.4; see also Edgar,
503 F.3d at 346 n.10. It also did not reach the plaintiff’s
argunment that even if the plan directed the conmttee to invest
solely in conpany stock, ERISA nevertheless required the
commttee to ignore the plan terns when those terns conflicted
with its fiduciary obligations under ERI SA 1d.
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was i nprudent because they knew of the C BASS inpairnment. Her
argunent, then, is that the defendants shoul d have known t hat
Radi an’s investnent in C-BASS was inpaired, and that their
failure to investigate the prudence of continued investnent in
Radi an stock was negligent or inprudent.

As a prelimnary matter, the Court is not persuaded
that the plaintiff has alleged sufficient facts to show that
C-BASS was facing a “nonunmental liquidity crisis.” Although the
plaintiff states that C BASS received margin calls fromlenders
t hroughout the class period, and that the value of the risky
subprine assets held by C BASS had declined, she does not all ege
that C- BASS was unable to neet margin calls fromlenders in the
regul ar course of business. To the contrary, the conpl aint
acknow edges, wi thout disputing or contradicting, CBASS s public
statenment that during the first six nonths of 2007, a
“disciplined liquidity strategy” enabled it to neet $290 million
in lender margin calls, and that during the first twenty-four
days of July al one, C-BASS net an additional $260 mllion of
margin calls. Conpl. T 194.

That C-BASS was receiving margin calls does not, in and
of itself, establish that C BASS was facing a nonunent al
liquidity crisis, especially where CBASS was able to neet and
pay these calls as they were received. To the extent that no
such crisis existed, it is not the case that the Radian Pl an
fiduciaries should have known of such a crisis, such that their

actions throughout the class period were inprudent.

35



On the other hand, even if the allegations of the
conpl ai nt m ght show a “nonunental” liquidity crisis at C BASS,
they do not establish a breach of the duty of prudence. The
al l egations do not show that even if a liquidity crisis existed
at C-BASS, Radian’s ongoing viability as a conpany was inplicated
and Plan fiduciaries should have halted or otherw se reconsidered
t he prudence of investnent in Radian’s comon stock, even in the
face of Plan instructions to the contrary.

Al t hough the plaintiff is not required to show t hat
Radi an itself was on “the brink of bankruptcy” before Plan
fiduciaries would have been required to divest the Plan of Radi an
securities, the bare allegations of wongdoing in the conplaint
do not show an abuse of discretion. At nost, the plaintiff’'s
allegations, if true, indicate that during the class period,

C- BASS may have experienced certain devel opnents that had a
negative effect on its earnings, and, by extension, the val ue of
Radi an’s investnent in C-BASS. See Edgar, 503 F.3d at 348.

The plaintiff does not allege that Plan fiduciaries did
not properly follow the Plan’s directions by investing in Radian
stock, or that the value of Radian’s entire portfolio of
investnents was inpaired to the extent that Radian itself was
faced with the kind of dire situation in which Plan fiduciaries
shoul d have known that Radi an stock would no | onger be a prudent
i nvestnment, or even that a prudent fiduciary with know edge of

the C- BASS i npai rnent could not have reasonably believed that
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continuing to invest in Radian stock was within the settlor’s
expectations of how the fiduciaries should operate.

Al t hough the plaintiff alleges, generally, that
Radi an’s | enders began to require it to put up nore collateral,
the conplaint contains no information about the value of Radian’s
other investnments. It does not discuss the value of the
i nvestnents of Radi an’s nortgage i nsurance and financial guaranty
sectors. It also does not, within the financial services sector,
di scuss the value of Radian’ s investnment in Sherman. The
conpl ai nt does not allege that C BASS was Radian’s primary or
only investnent; nor does it allege what portion of Radian's
busi ness C- BASS constit ut ed.

The plaintiff’'s prudence claim rather, anounts to a
claimthat because of an inpairnent of Radian’s investnent in
C-BASS, a prudent fiduciary would have consi dered whether to shut
down the Radian Plan altogether, or, at |east, to discontinue the
Plan as an EIAP. The Court agrees wth the defendants that such
actions are not wwthin the scope of an ERI SA fiduciary’s

responsibilities. See Hughes Aircraft Co. v. Jacobson, 525 U. S

432, 444 (1999). Moreover, Mench and Edgar do not require
fiduciaries to depart from ESOP or ElI AP pl an provi sions whenever
they are nerely aware of circunstances that may i npair the val ue
of conpany stock. Thus, even to the extent that the conpl aint
al l eges a downward trend in the value of Radian stock that may
coincide with the alleged inpairnent of Radian’s investnent in

C-BASS, this downward trend is not sufficient to establish that
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t he def endants abused their discretion under Mwench. See Wi ght,

360 F.3d at 1099.

A court’s task in evaluating a fiduciary’'s conpliance
wWith the duty of prudence is to inquire whether a fiduciary
enpl oyed the appropriate nethods to investigate and determ ne the
nmerits of a particular investnent. In conducting that inquiry,
the Court is required to consider the nature of the plans at
issue. Even to the extent that the plaintiff has adequately
alleged a liquidity crisis at CBASS, the Court cannot say that
t he defendants acted negligently or inprudently in failing to
i nvestigate the whet her Radi an stock renmai ned a prudent
i nvestnment, especially in light of the fact that the Radian Pl an
was an EIAP. A primary purpose of such a plan is to encourage
i nvestnent in enployer securities. By its very nature, the Plan
pl aced enpl oyee retirenent assets at nuch greater risk than do
the typical diversified ERI SA plans. See Edgar, 503 F. 3d at 347;
Moench, 62 F.3d at 568.°

The all egations of the conplaint do not establish an
abuse of discretion to rebut the Mench presunption. Although
the conplaint pleads facts that nay be consistent with l[iability
on the part of those defendants properly considered Pl an

fiduciaries, the Court concludes that it stops short of the line

® I ndeed, the Radian Plan stated that “it is much nore
difficult to anticipate the risk characteristics of [the Radian
Stock Fund] versus the diversified fund options avail abl e under
the Plan.” Defs.’” Mt. Ex. 2 at 7.
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bet ween possibility and plausibility of entitlenent to relief.

The plaintiff’s prudence claimwill therefore be disnissed. °

2. Duty of Disclosure

The plaintiff argues that the defendants breached their
fiduciary duty of disclosure by failing to provide Plan
participants with all material information regarding the val ue of
and the risks associated with investnent in the Radian Stock
Fund. She argues that Plan docunents incorporated by reference
the aforenentioned all egedly fal se and m sl eadi ng statenents and
SEC filings. She clains that these statenents and filings failed
to disclose the inpairnent of Radian’s investnent in C BASS, and
instead fostered a positive attitude toward investnent in Radian
stock, even as the value of Radian’s investnent in C BASS
declined. According to the plaintiff, the defendants’ statenents
and om ssions caused the Plan and its participants to hold and
mai ntain Plan investnents in Radian stock instead of in other,
al ternative investnent options. The plaintiff argues that, had
Radi an’ s i npai rment been announced at an earlier date, the
decrease in the value of participants’ vested Pl an hol di ngs woul d

have been | ess substanti al .

° Although the plaintiff alleges other acts that a “prudent”
trustee m ght have taken, the plaintiff cannot overcone the
Moench presunption nerely by alleging that a prudent fiduciary
woul d have nmade a different investnment decision. Even so, such
al | egations anmount to | egal conclusions, which, under [gbal, the
Court need not credit in deciding whether the plaintiff has
sufficiently rebutted the Miench presunption.
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ERI SA requires plan fiduciaries to inform plan
participants of facts material to their investnments and forbids
fiduciaries frommaking material m srepresentati ons about the
risks of a fund investnent. Edgar, 503 F.3d at 350; In re
Uni sys, 74 F.3d at 440-42. This duty enconpasses not only a
negative duty not to msinform but also an affirmative duty to
i nform when the fiduciary knows that silence m ght be harnful.
Edgar, 503 F.3d at 350. 1In the investnent context, a
m srepresentation is material if there was “a substantia
i kelihood that it would have m sl ed a reasonable participant in
meki ng an adequately inforned decision about whether to place or
mai ntain nonies in a particular fund.” 1d.

As a prelimnary matter, the defendants contend that
the statenents identified as msleading in the conplaint - SEC
filings, press releases, and statenents to market analysts - were
made to the general public in the ordinary course of business by
Radian in its corporate capacity. Such public statenents, they
argue, cannot give rise to ERISAliability as a matter of |aw
because they are not fiduciary communi cations. The plaintiff, on
the other hand, argues that such statenents becane fiduciary
comruni cations by virtue of their incorporation by reference into
Pl an docunents.

Even if such conmmuni cations are Plan fiduciary
comruni cations, they are insufficient to establish a breach of
the duty of disclosure in this case. First, as the Court has

expl ained, the plaintiff has not adequately alleged a nonunent al
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liquidity crisis at CGBASS, such that the defendants responsible
for the allegedly msleading statenents shoul d have been aware -
or actually knew - that their statenents were m sl eadi ng.

Second, the allegedly m sl eading statenents thensel ves
advi sed investors of the market risks presented by the conpany’s
i nvol venent in the subprinme market. Even if these statenents did
not fully disclose all margin calls at C-BASS, the statenents did
advi se participants of |osses at CBASS. The Plan docunents al so
explicitly advised participants that the Radian stock fund was
non-di versified and that maintaining a diversified and bal anced
portfolio was key to retirenment security. These disclosures,
taken together, fulfill the duty of disclosure under Edgar.

In Edgar, the plaintiff clainmed that plan fiduciaries
shoul d have disclosed certain information regardi ng the val ue of
Avaya stock to plan participants or the market at |arge at sone
point prior to the enployer’s quarterly earnings report. 503
F.3d at 350-51. The United States Court of Appeals for the Third
Circuit held that the defendants fulfilled their duty of
di scl osure by inform ng plan participants about the potenti al
ri sks associated with investnent in the Avaya stock funds:

[ Avaya’ s] Summary Pl an Descriptions inform Plan

participants that their investnents are tied to the

mar ket performance of the funds; that each fund carries

different risks and potential returns; that

participants are responsible for investigating these

i nvest nent options; and that, in doing so, they m ght

consi der seeking the advice of a personal financial

advisor. In addition, the Plan descriptions explicitly

warn participants that there are particular risks
associated with investing in a non-diversified fund.
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Nowhere in the Plan Descriptions or the plans

t hensel ves are participants guaranteed a particul ar

return on their investnents.

Id. at 350. The Court of Appeals concluded that these

di scl osures were sufficient, at the notion to dism ss stage, to
satisfy the defendants’ obligation not to m sinformparticipants
about the risks associated with investnent in the Avaya stock
fund. 1d. The defendants had no further duty to “give

i nvestnent advice” or “to opine on” the stock’s condition;
instead, the information that the Plan participants had received
“provided themthe opportunity to nake their own infornmed
investment choices.” 1d. That the defendants did not inform

Pl an partici pants about “several adverse corporate devel opnents”
prior to the allegedly m sl eadi ng announcenents at issue did not
on its own give rise to a breach of the duty of disclosure. 1d.
at 350-51.

Under Edgar, the defendants’ disclosures to Radian Plan
participants fulfill their disclosure responsibilities. The
Radi an SPD inforns Plan participants that their investnments are
tied to the market performance of the funds. Defs.’” Mt. Ex. 6
at 7. It also explains that each fund carries different risks
and potential returns. 1d. Plan participants were further

infornmed that they were responsi ble for investigating these
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i nvest nent options, and that they could request information
concerning the value of any investnment or asset. 1d.*

The SPD al so explicitly warns participants that there
are particular risks associated with investing in a non-

di versified fund such as the Radi an Stock Fund. See Defs.’ Mbdt.
Ex. 6 at 27; see also Defs.” Mot. Ex. 9 at 4. Finally, as in
Edgar, nowhere in the SPD or the Plan itself are participants
guaranteed a particular return on their investnents.

Under Edgar, these disclosures fulfill the duty not to
m sinform partici pants about the risks associated with investnent
in the Radi an stock fund. The defendants had no duty to further
opi ne on the condition of Radian common stock, nor to reveal
further information about CG-BASS. Even if they did have such a
duty, the conplaint itself establishes that Radian publicly
informed the market, and Plan participants, of the state of the
subprinme market and the potential effects on Radian’s investnent
in C BASS t hroughout the class period.

For exanmple, in Radian’s March 1, 2007, Form 10-K, the
conpany acknow edged that “[a]s a holder of credit risk, our
results are subject to macroeconom ¢ conditions and specific
events that inpact the credit performance of the underlying
i nsured assets. W experienced generally positive results

t hroughout the business year ended Decenber 31, 2006 . . . .~

0 1n a “Guide to Retirenment Benefits” given to Plan
participants, they were also told that they m ght consider
seeking the advice of a personal financial advisor. See Defs.
Mt. Ex. 8 at 7.
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That docunent further identified “the chall enging business
producti on environnment for nortgage insurance and financi al
guaranty insurance,” and “the significant credit spread w dening
that has occurred in the subprinme nortgage market during the
first quarter of 2007, which could produce . . . losses for
C-BASS during the first quarter.” Conpl. Y 137-38.

Moreover, in its April 25, 2007, Form 8-K, Radian
further identified the “disruptions in the subprinme market in
recent nonths,” and stated that inconme was down fromthe previous
year in the financial services segnent “primarily as a result of
an operating loss at CBASS.” 1d. 1Y 149-51. On the conference
call held that day, Radian also stated that “when these kinds of
conditions occur, . . . everybody gets hurt.” 1d. T 155.

In addition, inits May 10, 2007, Form 10-Q Radi an
di scl osed that in the second quarter of 2007, “results were
negatively inpacted by the subprinme nortgage market disruption
which significantly affected CGBASS financial performance in the
gquarter.” Radian also revealed that “C BASS incurred a | oss of
approximately $15 nmillion as credit |osses and credit spread
wi dening in the subprime nortgage market inpacted their results.”
Id. § 158.

These di scl osures, taken together, paint a picture of
Radi an as a conpany that experienced strong results in 2006, and
whi ch began to experience sone |losses inits overall portfolio in
early 2007 as a result of disclosed | osses at CBASS - which

Radi an adm tted were higher than expected. However, even despite
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these | osses, there is no basis to conclude, on the pleadings,
that either these |losses or the overall disruptions in the
subprinme market significantly affected Radian’s “primary book” or
t hat Radi an’s “bal ance sheet” did not remain “solid.” Taken
together with the disclosures in the Plan docunents recei ved by
participants, the disclosures in Radian’s public filings provided
Plan participants the opportunity to nmake their own inforned
i nvest ment choi ces.

The plaintiff argues that Edgar does not govern her
di scl osure cl ai m because the theory underlying the claimdiffers
fromthat of the claimin Edgar. |In Edgar, the plaintiff argues,
the court’s rejection of the plaintiff’s disclosure clai mwas
based on a failure to prove | oss causati on. See Urban, 2008 WL
4739519, at *14.' That is, in Edgar, the w ongdoing underlying
the plaintiff’'s disclosure claimwas a failure to inform plan
partici pants of adverse corporate devel opnents, such as | ower
sal es and hi gher costs, which affected conpany earnings.

On the other hand, the plaintiff argues that the claim

here is that the allegedly fal se and m sl eadi ng statenents

1 1n concluding that the plaintiff in Edgar did not state a
di sclosure claim the Court of Appeals took note of the
“efficient capital markets hypothesis.” That is, because
publicly disclosed adverse information often results in swft
mar ket adj ustments, stockhol ders could not have sold their stock
at the higher, pre-announcenent price in any event. Moreover,
even had plan adm nistrators decided to divest the Plans of
conpany stock based on information that was not publicly
avai l abl e, they could have faced potential liability under the
securities laws for insider trading. Edgar, 503 F.3d at 350.
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artificially inflated the price of Radian stock, thus preventing
the market from properly val uing Radi an stock, and further
preventing Plan participants fromacting sinultaneously on the
information. The plaintiff explains that she is not arguing that
Plan participants were entitled to the higher, pre-announcenent
price, but rather, that any post-announcenent price would have
been hi gher had Radi an di scl osed the inpairnment of its investnent
in CGBASS at an earlier tine.

At | east one case fromthis circuit has distinguished
bet ween di sclosure clains that fail due to a failure to allege
| oss causation and those asserting that affirmative
representations artificially inflated the val ue of conpany stock.

See Inre Merck & Co., Inc. Sec., Deriv., & “ERISA” Litig., ML

No. 1658, 2009 W. 790452, at *5 (D.N.J. Mar. 23, 2009). In
Merck, the plaintiffs alleged that the defendant actively
di ssem nated knowi ngly false information through SEC filings,
press rel eases, and public marketing about Vioxx, “a top-selling
product that was key to the conpany’ s success.” 1d. The
conpl ai nt charged that Merck’s affirmative m srepresentations
about the safety profile of Vioxx were intended to keep sal es
hi gh, which in turn overstated the strength of the conpany,
boosted its market value, and “fostered an inaccurately rosy
pi cture of the soundness of the Fund[s] or Merck stock as a Pl an
investment.” [d.

The Merck court reasoned that an ERI SA cl ai minvol vi ng

al l egedly deliberate efforts to mslead investors is not subject
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to the sane | ack-of-|oss-causation defect inherent in a “pure
non-di sclosure claim” 1d. In the forner situation, the court
expl ained, the market’s assimlation of the previously w thheld
information and the plan participant’s ability to act on the
i nformati on woul d be sinultaneous, and the | oss allegedly
incurred by the plaintiffs in purchasing overval ued Merck stock
coul d have been avoi ded had the all eged m srepresentati ons not
been made at all. In the latter situation, the failure to conply
with the ERI SA communi cations duty prevents the stock price from
meki ng the appropriate downward adj ustnent. Because of the
assunption that information would be swiftly assimlated by the
mar ket, the loss is the sane whether or not the disclosure is
made. I n contrast, the court explained, by alleging that the
def endants’ m srepresentations artificially raised the price of
conpany stock, the plaintiffs alleged |oss causation. 1d. at *5.
Even if Edgar is not dispositive of the plaintiff’s
di sclosure claim the Court is not persuaded that she has
ot herw se stated a disclosure claim First, as a prelimnary
matter, the Court has found that the plaintiff has not adequately
al l eged an inpairnent of Radian’s investnent in C BASS; she
t herefore has not adequately supported her claimof “artificial
inflation.” Second, in the Merck case, the plaintiffs alleged
that Merck “actively dissem nated know ngly false information.”
The case thus involved “allegedly deliberate efforts to m sl ead
investors.” 1d. Here, the plaintiff has specifically di savowed

that the defendants acted deliberately or fraudulently. This
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distinction is significant. To the extent that the plaintiff
al l eges only that the defendants’ disclosures were negligent or
i nprudent, her claimbeconmes a nere variation of her prudence
claim For the reasons stated, that clai mdoes not w thstand
Rul e 12(b)(6) scrutiny.

Under either theory of liability for breach of the duty
of disclosure, the plaintiff fails to state a claim Her

di sclosure claimis therefore di sm ssed.

3. Duty of Loyalty - Conflict of Interest and
Prohi bited Transacti ons

The plaintiff argues that the defendants breached their
fiduciary duty to loyally manage Pl an assets. She clains that
t he defendants had a personal stake in seeing the proposed mnerger
succeed, and that they placed Radian’s interests and their own
interests above the interests of the Plan and its participants
with respect to the investnents of the Plan in Radian stock. She
al so clains that the defendants m ght have taken several actions,
i ncludi ng the engagenent of an independent fiduciary, in order to
avoid any conflict-of-interest problens. |Instead, she argues,
t he defendants took actions to artificially inflate Radi an stock,
i ncluding the continued investnment of Plan assets in the Radian
Stock Fund, and the wi thholding of information regarding the true
val ue of Radian’s investnment in GBASS. In doing so, not only
did the defendants violate their duty of loyalty, but they also

engaged in prohibited transactions under 29 U S.C. 8§ 1106.
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a. Conflict of Interest

ERI SA does not prohibit fiduciaries from having
interests adverse to those of plan participants. Pegram v.
Herdi ch, 530 U. S. 211, 225 (2000). Rather, the fact that a
fiduciary's interests were adverse to those of plan participants
may be relevant in determ ning whether the fiduciary acted

prudently under the circunstances. See Mench, 62 F.3d at 572

(“[T]he nore uncertain the loyalties of the fiduciary, the |ess
discretion it has to act.”).

Thus, the nere fact that a fiduciary has an adverse
interest, or that a fiduciary’s action incidentally benefits an
enpl oyer, does not show that a fiduciary has breached the duty of

loyalty. Trenton v. Scott Paper Co., 832 F.2d 806, 809 (3d Cr.

1987); see also DiFelice v. U.S. Airways, Inc., 497 F.3d 410, 421

(4th Cr. 2007). Rather, ERISA plan fiduciaries violate the duty
of loyalty when they actually act in the interests of the plan
sponsor or of thenselves rather than for the sole benefit of the

partici pants and beneficiaries of the Pl an. Reich v. Conpton, 57

F.3d 270, 291 (3d Gir. 1995); see also 29 U S. C § 1104(a)(1)
(stating that fiduciaries nust act with the “exclusive purpose”
of providing benefits to plan participants).

The plaintiff contends that the defendants breached
their duty of loyalty in this case because they did not act with
“singl e-m nded devotion” to the Plan participants and that they
pl aced their own interests above the interests of the Plan with

respect to investnent in Radian stock. She further clains that
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t he defendants shoul d have engaged i ndependent fi duciaries who
coul d have nade i ndependent judgnents concerning the Plan’s
i nvestnment in Radian stock.

The defendants argue that the conplaint’s conflict-of-
interest allegations are insufficient as a matter of law.  That
certain Radi an executives supposedly had a personal stake in
seei ng a proposed nerger succeed does not, they argue, in and of
itself constitute a conflict of interest or a breach of the duty
of loyalty. Moreover, the defendants argue that the conpl aint
fails to allege that any purported conflict caused Pl an
fiduciaries to take any inproper actions as fiduciaries.

Again, as a prelimnary matter, the plaintiff has not
sufficiently alleged an earlier “inpairment” of Radian's
investnment in CBASS. |In such a case, no conflict of interest
woul d exist in the first instance. Second, to the extent that
the plaintiff concedes that she intended only to plead
negl i gence, rather than deliberate or reckless m sconduct, that
concession conflicts with an argunent that any defendant acted
Wi th a purpose other than the interest of Plan participants and
beneficiaries. Even so, as the Court has explained, the nere
fact that a fiduciary nay have had interests adverse to those of
pl an partici pants does not alone state a claimfor breach of
fiduciary duty under ERISA. For these reasons, the plaintiff’s

al l egations regarding Ibrahims or Croner’s interests in seeing
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t he Radi an/ M3 C nerger succeed are insufficient to sustain the

plaintiff's duty of loyalty claim *?

b. Pr ohi bited Transacti ons

Section 406 of ERISA lists certain “prohibited
transactions” in which the plan may not engage, including
(a) certain transactions between the plan and “a party in
interest,” (b) certain transactions between the plan and a
fiduciary, or (c) certain transfers of real property to the plan
by a party in interest. See 29 U S.C. § 1106. Under § 408,
however, 8 406 does not apply to the acquisition by a plan of
qualifying enpl oyer securities if such acquisition is for
adequat e consideration, if no conmssion is charged, and if the
plan is an EIAP. See id. 8§ 1108(e). “Adequate consideration” is
defined by 29 U S.C A § 1002(18) as foll ows:

(A) in the case of a security for which
there is a generally recogni zed narket,
either (i) the price of the security
prevailing on a national securities
exchange . . . , or (ii) if the security
is not traded on such a nationa
securities exchange, a price not |ess
favorable to the plan than the offering
price for the security as established by
the current bid and asked prices quoted
by persons independent of the issuer and
of any party in interest; and

(B) in the case of an asset other than a
security for which there is a generally

12 For these reasons, the Court also does not find that the
conflict-of-interest allegations in this case are sufficient to
support an inference that the rel evant defendants abused their
discretion in permtting investnment in Radian stock.
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recogni zed market, the fair market val ue
of the asset as determned in good faith
by the trustee or naned fiduciary
pursuant to the ternms of the plan .

The plaintiff argues that 8§ 408 s exenption does
not apply in this case because the securities were purchased
at artificially inflated prices, rather than for adequate
consideration. See Conpl. T 300. One district court did

accept such a theory because it “place[d] Defendants on

notice of the clains being asserted.” |In re Sears, Roebuck &

Co. ERISA Litig., No. 02-8324, 2004 W. 407007, at *9 (N.D.

[11. Mar. 3, 2004). Oher courts to address the issue,
however, sinply construe the plain | anguage of the statute,
whi ch defines “adequate consideration” w thout nention of any
good faith requirement with regard to regi stered securities

3 These

for which there is a generally recogni zed market. *
courts acknow edge that “because 406(a) characterizes per se

violations, it should be interpreted narrowmy.” Pietrangelo,

2005 W. 1703200, at *13 (citing Jordan v. Mch. Conference of

Teansters Wl fare Fund, 207 F.3d 854, 858 (6th Cr. 2000)).

In In re CVMS Energy ERISA Litig., 312 F. Supp. 2d

898, 917 (E.D. Mch. 2004), the district court specifically
rejected the argunent that 8§ 408 s exenption does not apply

where securities were allegedly purchased at artificially

1329 U.S.C. § 1002(18)(B), which applies to assets other
than securities, does require good-faith valuation of the assets.
Section 1002(18)(A), on the other hand, contains no such
requi renent.
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inflated prices because it was undi sputed that the shares
were acquired at market price on the New York Stock Exchange.
The plaintiffs there cited no | egal authority to persuade the
court to depart fromthe statutory definition of adequate
consi deration, reasoning that “[a]s in any case of statutory
construction, our analysis begins wth the |anguage of the
statute . . . And where the statutory |anguage provi des a
clear answer, it ends there as well.” 1d. (quoting Harris

Trust & Sav. Bank v. Salonon Smith Barney, 530 U. S. 238, 254

(2000)). Because there was no dispute as to whether a price
ot her than that set by the New York Stock Exchange was paid
for shares of CVM5 stock during the relevant tine periods the
court dism ssed the prohibit transactions claim See also

Pi etrangel o, 2005 W. 1703200, at *13.

The Court finds persuasive the plain-Ianguage

reasoni ng adopted by the courts in In re CM5 and Pi etrangel o.

Because there is no allegation that a price other than the
prevailing market price for Radian stock was paid by any Pl an
participant, 8 408(c)’'s exenption applies, and this claimis

di sm ssed.

4, Duty to Monitor, Co-Fiduciary Liability, and
Vicarious Liability

The plaintiff argues that the defendants, as
fiduciaries, failed to review adequately the performance of

other fiduciaries to ensure that they were fulfilling their
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duti es under ERISA. She also argues that the defendants are
|iable as co-fiduciaries under ERI SA § 405. See 29 U S.C

§ 1105. Finally, she argues that Radian is vicariously
liable for the breaches of fiduciaries under a theory of
respondeat superior. These clains necessarily depend upon

t he existence of breaches of fiduciary duties. The Court has
found that the conplaint does not adequately state such

breaches. These derivative clains will be dismssed as well.

[11. Concl usion

The all egations of the conplaint, even if true, do
not rebut the presunption of prudence to which the defendants
are entitled or show violations of the duties of disclosure
or loyalty. The conplaint fails to state a claimfor breach

of fiduciary duty and will be dism ssed wi thout prejudice.

An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANETTE JOHNSON, Individually : ClVIL ACTI ON
and on Behalf of All Ohers :
Simlarly Situated

V.

RADI AN GROUP, INC., et al. . NO 08-2007

ORDER

AND NOW this 16th day of July, 2009, upon
consideration of the defendants’ Mdtion to D sm ss (Docket
No. 13), the plaintiff’s opposition (Docket No. 18), and the
defendants’ reply thereto (Docket No. 19), followng a
hearing on said notion on Decenber 19, 2008, and for the
reasons stated in a nmenorandum of | aw bearing today’'s date,
| T I'S HEREBY ORDERED t hat the defendants’ notion is GRANTED.
The conplaint is hereby dism ssed without prejudice. The
plaintiff may file an anended conplaint within thirty days of

this Order.
BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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