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Al en Feingold filed a civil conplaint on May 18, 20009.
At the center of this conplaint is a separate case, Alston v.

Wal ker, No. 06-cv-5203, which remai ns pending before this Court.
Compl ., 1 77. Feingold s wife, Dora Garcia, was originally
counsel for the plaintiff in A ston, but ceased to represent that
plaintiff when she was suspended by the D sciplinary Board of the
Suprene Court of Pennsylvania. The conplaint in this case

al | eges that nunerous actors involved in the Alston | awsuit
conspired to deprive M. Alston of adequate discovery and

ot herwi se abused the litigation process to Feingold s personal
detrinent.

Each of the defendants named in the conplaint is
related in sone manner to the Al ston defense. Defendant Terrence
Wal ker was the defendant in A ston. Defendant Bennett, Bricklin
& Saltzburg, LLP, was the law firmthat defended M. Wl ker;
def endants N cholas Cummi ns and Warren Sperling are attorneys at

that firm Def endants Davi d Pashman and Andrew Shaer were



retai ned by the defendant in Alston to provide expert nedi cal
opinions regarding M. Alston’s injuries. Pashman is an enpl oyee
of defendant Othopedi c Associates, P.C ; Shaer is an owner of
def endant Shaer-Padilla Medical |nmagining Consultants, LLC

Def endant State Farm Mutual Autonobile |Insurance Conpany

all egedly provided counsel for the defense of M. Wl ker.

The conpl aint includes five nunbered, but untitled,
counts. The conplaint alleges a formof civil conspiracy to
commt certain intentional torts. Count one appears to be a
claimfor defamation or “false light.” Count three (the
conpl aint contains no “count two”) appears to be a statenent of
damages. Count four is a claimof “abuse and m suse of the
judicial process.” Count six (the conplaint contains no “count
five”) appears to be a claimof intentional infliction of
enotional distress. Finally, count seven clains a violation of
42 U.S.C. § 1983 and 42 U . S.C. § 1985; the count does not specify
the federal law on which this claimis based, but it appears to
be prem sed on a violation of the Due Process Cl ause of the
Fourteenth Amendnent to the Constitution of the United States.

The defendants have noved to dism ss the conplaint on

the basis of res judicata, estoppel, lack of standing, lis

pendens, and failure to state clains on which relief can be
granted. The final count of the conplaint is the sole basis for

federal subject matter jurisdiction. Because the plaintiff



provides no facts to suggest that any defendant was acting under
the color of law, the Court shall dismss the plaintiff’'s clains
to the extent they arise under 42 U S.C. § 1983 and § 1985.
Wthout the federal claimin the case, the Court does not possess
subject matter jurisdiction over the balance of the plaintiff’s

claims and wll therefore dismss the suit inits entirety.

Al | egati ons of the Compl ai nt

Fei ngol d has connections to three separate |awsuits
involving the current defendants. The first was Al ston v.
Wal ker, which was a personal injury case filed in state court and

renoved to this Court. Alston v. Wil ker, No. 06-cv-5203.

Feingold did not personally act as the attorney for M. Alston in
that suit, although his wife, who worked for the firm of

Fei ngol d, Feingold and Garcia, did act as M. Alston’s attorney
until her suspension. Alston remains pending before this Court;
neither Feingold nor Garcia are currently acting as counsel for
M. Alston. The second suit involved Feingold and M. Al ston as
plaintiffs in state court alleging essentially the sane facts as

are presented in this case. Feingold v. Cunm ns, No. 081204752

(Phila. &. Com Pl., 2008). The third case is the present
matter. Feingold is the sole plaintiff in this suit.
Difficulties in perform ng discovery in Alston are at

the center of this case, as they were in the prior state court



action involving Feingold as a plaintiff. |In fact, nmuch of the
conplaint in this case appears to be a photocopy of that earlier
conplaint. Feingold has inserted “Alston” by hand in place of
“the plaintiff” throughout the first half of his conplaint in an
effort to adapt the pleadings to the circunstances of this case.

Ronal d Al ston and Terrence Wal ker collided in their
cars while driving in Philadel phia. M. Al ston sued M. Wl ker
in state court and the defendant renoved to federal court on
diversity grounds. Feingold alleges that throughout discovery in
the Alston natter, the defendant, his attorneys, his expert
W t nesses and his insurance conpany w thheld evidence that would
have supported M. Alston’s case. 1d., Y 3-14, 17-26, 36-42.
The conpl aint alleges that the defendants asserted i nproper
privileges and nmade unsubstantiated objections to discovery
requests in the Alston matter. 1d., T 23-26. Feingold alleges
that the defendants’ discovery requests in the Alston matter were
designed to harass Feingold and his wife's client M. Al ston.
Id., 19 27-28. Feingold alleges that defense counsel in the
Al ston action inproperly del ayed the production of an expert
report and that M. Wal ker’s nedical experts were involved in
those delays in an unspecified capacity. 1d., Y7 30-33.

The conpl aint includes the follow ng all egations
concerning state and federal actors. The conplaint states that

this Court, upon review of the deposition of Terrence \al ker,



shoul d have granted sunmary judgnent in favor of M. Al ston.

Id., T 16. The conplaint states that “over the years, plaintiff,
Al l en Fei ngol d upset various attorneys and judges, as well as
attorneys who | ater becane judges, and suffered great |oss and
injury to hinmself and his clients and prior clients like the
plaintiff, Alston [sic].” Id., T 77. The conplaint then states
t hat :

These attorneys and/or judges stated and did nunerous

i mproper, wong, false, unethical, illegal, fraudulent,
untrue, wanton, willful, and reckless, statenments and
acts, but because Allen Feingold, his client or an
attorney working with one of his clients, was involved,
t hese attorneys and judges all owed sane to occur,
causing great loss and injury to plaintiff, Alen

Fei ngol d.

ld., T 78.1
Finally, under count seven of his conplaint, Feingold
states that:

Fromthe tine that plaintiff comenced his sonmewhat

rel ated action against the present defendants in the
Phi | adel phia Court of Conmon Pleas, and for a long tine
prior thereto, defendants were aware that plaintiff

Al'l en Feingold and his forner clients could not receive
a fair and inpartial adjudication of his former

clients’ clains before certain nmenbers of the judiciary

The conplaint is unclear as to whether or not this
all egation refers to Feingold s personal representation of both
hinmself and M. Alston in the state court matter alleging the
sanme abuses of process as in this case. The conplaint states
alternatively that unnaned individuals were prejudi ced agai nst
M. Feingold and his clients and “an attorney working with one of
his clients.” Presumably this refers to Ms. Garcia, who
represented M. Alston for atine in Alston v. Walker. The issue
is noot given the Court’s decision to dismss this case for |ack
of subject matter jurisdiction.




of the Phil adel phia County Court of Conmon Pl eas.

Def endants, in fact, by way of m srepresentation and

om ssion, helped to foster the inability of plaintiff
Feingold and his forner clients to receive a fair and
i npartial adjudication of their clains.

Acting under color of state |law, defendants did all in
their power to exploit the fact that plaintiff’'s state
law clainms relating to plaintiff Al ston and defendants
were assigned to personnel and judges with a known
hostility to plaintiff Feingold and his forner clients,
whi ch personnel and judges would not afford plaintiff a
full and fair adjudication of his clains against the
defendants due to their fixed bias and hostility
against plaintiff and his forner clients.

ld., ¥ 108-09.

1. Analysis
The United States Court of Appeals for the Third

Crcuit has summari zed the holding of Bell Atlantic Corporation

v. Twonbly, 127 S.C. 1955 (2007), which states the applicable
pl eadi ng standard in the face of a notion to dism ss:

The Suprene Court's Twonbly fornul ation of the pleading
standard can be summed up thus: “stating ... a claim
requires a conplaint with enough factual matter (taken
as true) to suggest” the required elenment. This “does
not inpose a probability requirenent at the pleading
stage,” but instead “sinply calls for enough facts to
rai se a reasonabl e expectation that discovery wll
reveal evidence of” the necessary el enment.

Phillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008)

(citing Twonbly, 127 S.C. at 1965).
In this case, the Court nust answer the question of
whet her the plaintiff has provided enough factual nmatter to

suggest the required el enents of a § 1983 or § 1985 claim
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Specifically, the Court nust determ ne whether the plaintiff has
al l eged factual matter that woul d suggest the required el enent of
state action or action under the color of law. This question is
di spositive of the case because, wthout sufficient facts to
support his claimof state action, the conplaint will present no
federal question. In the absence of this federal question, the
conplaint fails otherwse to provide a basis for this Court to
exerci se subject matter jurisdiction over the remaining clains.
The plaintiff clains that the defendants have viol ated
8 1983 and 8§ 1985 by engaging in a civil conspiracy with state
actors to deprive the plaintiff of his rights under federal |aw
Qpp’' n at 10. Feingold argues that “for a non-state party to be
deened ‘acting under color of state law,’ he or she nust be a
‘Wl Iful participant in joint activity wwth the State or its

agent.’” 1d. at 10 (citing Adickes v. S.H Kress & Co., 398 U S

144, 152 (1970)).

The factual allegations concerning acts by any state
actors are limted to a few concl usory paragraphs of the
conplaint. First, Feingold asserts that certain, unnanmed “judges
stated and did nunerous inproper, wong, false, unethical,
illegal, fraudulent, untrue, wanton, wllful, and reckless,
statenents and acts.” Conpl., § 78. Those statenents and acts

are not descri bed.



Second, the conplaint alleges that defendants were
“aware that plaintiff Allen Feingold and his fornmer clients could
not receive a fair and inpartial adjudication of his forner
clients’ clainms before certain nmenbers of the judiciary of the
Phi | adel phia County Court of Common Pleas.” 1d., Y 108. The
defendants allegedly “hel ped to foster the inability of plaintiff
Feingold and his forner clients to receive a fair and inpartial
adjudication of their clains.” [1d. The defendants allegedly
“exploit[ed] the fact that plaintiff’s state law clains relating
to plaintiff Al ston and defendants were assigned to personnel and
judges with a known hostility to plaintiff Feingold and his
former clients.” [d., § 1009.

These allegations fail to provide a sufficient factual
basis on which to sustain a claimof state action. The
all egations do not allege any illegal agreenent or concerted
action between the defendants and any state actor so as to
sustain a theory of civil conspiracy. Instead, the allegations
state that the defendants exploited the fact that unnamed judges
were hostile to Feingol d.

Even assum ng that the allegations could be read to
inply some concerted action between the defendants and state
actors, the conplaint is entirely devoid of factual allegations
as to the nature of such concerted action. No state actors are

named in the conplaint. Mreover, although the conplaint



describes the allegedly illegal actions perforned by the

def endants, these actions are in no way related to the judges of
t he Phil adel phia Court of Common Pl eas since that Court did not
preside over the Alston matter after its renoval to federa
court. Nor do the allegations relating to discovery in Al ston
connect in any way to Feingold s personal suit filed in state
court, which appears nowhere in the conplaint. Therefore, the
rel evant allegations of conspiracy pertain only to the non-state
actor defendants and present no connection to the unnanmed judges

of the conpl aint.

[11. Concl usion

The conplaint is devoid of facts that woul d support the
plaintiff’s count arising under 42 U S.C. § 1983 and 8 1985. For
that reason, the Court wll grant the defendants’ notions to
dism ss that count. 1In the absence of any other basis for a
federal claim the Court nust dismss the entire case for |ack of
jurisdiction.

An appropriate order will follow separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEN FEI NGOLD ) Cl VIL ACTI ON
V.

NI CHOLAS CUMM NS, et al . NO. 09-2161

ORDER

AND NOW this 16'" day of July, 2009, upon
consideration of the defendants’ notions to dism ss (Docket Nos.
4, 6, 11) and the plaintiff’s opposition thereto, |IT IS HEREBY
ORDERED t hat the defendants’ notions are GRANTED. The C erk of

Court shall mark this case as CLOSED
BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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