IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, )
) Crimnal Action
Plaintiff ) No. 03-cr-00538-2
)
VS. ) Civil Action
) No. 07-cv-2862
HOLLY W LLI AVS, )
)
Def endant )
* * *

APPEARANCES:
LEO R TSAO ESQU RE
Assi stant United States Attorney
On behalf of the United States of Anerica

HOLLY W LLI AMS
Pro Se

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the pro se Mdtion to
Vacate, Set Aside, or Correct Sentence filed July 12, 2007
pursuant to 28 U.S.C. 8§ 2255 by defendant Holly WIllianms. Also
before the court is defendant’s letter request dated February 10,
2008 requesting appoi ntnent of counsel for purposes of her § 2255
nmotion, and defendant’s Brief in Support of Request for
Appoi nt rent of Counsel, which brief was filed August 21, 2008.
Finally, before the court is the Governnent’s Mtion for Leave to

Fil e Responses Two Days Qut of Tine, which notion was filed



Septenber 17, 2008. The Governnent’s Response to Mtions for
Appoi nt mrent of Counsel and for Relief under 28 U . S.C. § 2255 al so
was filed Septenber 17, 2008.

For the follow ng reasons, | grant the Governnent’s
Motion for Leave to File Responses Two Days Qut of Tinme and deny
defendant’s Mdtion to Vacate, Set Aside, or Correct Sentence and
request for appointnent of counsel. | also deny a certificate of
appeal ability.

PROCEDURAL HI STORY

On August 26, 2003, a federal grand jury in the Eastern
District of Pennsylvania returned an ei ghteen-count |ndictnent
char gi ng defendant and co-defendants Rashi ad Snead and June
Chance with conspiracy to interfere with comrerce by robbery, in
violation of 18 U S.C. 8§ 1951 (Count One), interference with
comerce by robbery, in violation of 18 U S.C. § 1951 (Counts Two
through Nine); using a firearmduring a crinme of violence, in
violation of 18 U S.C. 8 924(c)(1)(A) (Counts Ten through
Seventeen); and felon in possession of a firearm in violation of
18 U S.C. 8§ 922(g)(1) (Count Ei ghteen, which applied to defendant
Snead only).

Specifically, defendant WIllianms was nanmed in Counts
One through Twel ve and Fourteen through Seventeen of the
Indictnent. On April 1, 2004, pursuant to a witten Guilty Plea

Agreenent, defendant WIllians entered a plea of guilty to Counts



One, Two, Three, Four, Six, Seven, Eight, N ne, Eleven and Twel ve
of the I ndictnent.

On Septenber 22, 2005, the governnent filed a Motion to
Permt Departure from Cuideline Sentencing Range and from
Mandat ory M ni mum Sentence under U . S.S.G 8 5K1.1 and 18 U. S.C
8§ 3553(e). On CQctober 6, 2005, defendant was sentenced by ne.

At sentencing, the governnment noved to dismss Counts Ten,
Fourteen, Fifteen, Sixteen and Seventeen of the Indictnent. |
granted that notion. Although defendant was facing a possible
maxi mum penalty of life inprisonnment, including a 32-year
mandatory mninmum | granted the governnment’s notion for downward
departure and sentenced defendant to a total of 108 nonths
inprisonnment. At all relevant proceedings, including the guilty
pl ea hearing and sentenci ng, defendant was represented by court-
appoi nted counsel, Kurt B. Ceishauser, Esquire.

On Cct ober 25, 2005, defendant filed a Notice of Appeal
fromthe Judgnment in a Crimnal Case filed Cctober 17, 2005. On
March 6, 2006, the governnment filed a notion to enforce the
appel l ate waiver in defendant’s witten plea agreenent. On
June 20, 2006, the United States Court of Appeals for the Third
Crcuit granted the governnment’s notion to enforce the appellate
wai ver and di sm ssed defendant’s appeal. On July 12, 2007,

def endant, acting pro se, filed the within notion for habeas



corpus relief under 28 U S. C. 8§ 2255, together with a request to

proceed in forma pauperis for purposes of her 8§ 2255 notion.

On February 13, 2008, defendant submtted the within
letter request to the Cerk of Court seeking appoi ntnment of
counsel, but did not support her request with a brief or
affidavit alleging specific facts in support of her request or
her 8 2255 notion. By Order dated July 18, 2008, | granted

petitioner’s request to proceed in forma pauperis and gave

def endant until on or before Septenber 18, 2008 to file a notion
for appoi nt nent of counsel acconpani ed by an appropriate brief or
affidavit.? On August 21, 2008, defendant filed her Brief in
Support of Request for Appointnent of Counsel.

By Order dated August 27, 2008, | gave the governnment
until on or before Septenber 15, 2008 to respond to defendant’s
8§ 2255 notion and request for appoi ntnent of counsel. On
Septenber 17, 2008, the governnent filed its within Mtion for
Leave to File Responses Two Days Qut of Tine, together with its
brief in response to defendant’s 8 2255 notion and request for
appoi ntnment of counsel. As an initial matter, | grant the Mdtion
for Leave to File Responses Two Days Qut of Tinme and consider the

government’s brief tinely.

1 See Wite v. WIliamson, 2008 W. 2020293, at *1 (MD. Pa.,
May 8, 2008)(Vanaskie, J.)(noting that in evaluating whether a habeas
petitioner’s notion for appointnent of counsel should be granted, a threshold
determ nation is “whether the petitioner’s case has sone arguable nmerit in
fact and law')(citing Montgonmery v. Pinchak, 294 F.3d 492, 499 (3d Cr.
2002)).
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CONTENTI ONS OF THE PARTI ES

Def endant’s Cont enti ons

Def endant’ s 8§ 2255 notion enunerates three grounds in
support of her request for nodification of her sentence. First,
she contends that she was denied effective assistance of counsel
because the governnent “failed to establish proof of charge and
counsel did not object”. Second, she alleges a violation of due
process because her guilty plea was “unlawful |y i nduced”, and was
“not made voluntarily or with the understandi ng of the nature of
the charge or consequences of the plea”. Finally, defendant
alleges a violation of the Fourteenth Amendnent to the United
States Constitution because her attorney failed “to conduct [an]
evidentiary hearing which woul d have established that defendant
did not actually possess [the] weapon defendant was charged
with”. (Defendant’s 8 2255 notion, page 6.)

In her Brief in Support of Request for Appointnent of
Counsel , defendant sets forth her contentions nore specifically.
She avers that her guilty plea was not entered intelligently
because Attorney Ceishauser and the court failed to explain the
el ements of the crinmes with which she was charged, and that she
was not fully aware of the relevant circunstances and |ikely
consequences of entering a guilty plea. Mreover, she contends
that Attorney Geishauser m sled her regarding the “degree of the

of fense” to which she pled guilty.



Def endant further contends that the governnent failed
to prove, beyond a reasonabl e doubt, that she used a weapon in
violation of 18 U S.C. §8 924(c)(1). Finally, defendant avers
that the court inposed an illegal sentence resulting from an
incorrect application of the United States Sentencing Cuidelines,
| eading to an erroneous upward departure fromthe correct
gui del i ne range. Moreover, based on these contentions regarding
the nerits of her 8§ 2255 notion, defendants seeks appoi nt nent of
counsel to assist her wwth her § 2255 noti on.

Governnent’ s Cont enti ons

The governnent contends that defendant’s 8§ 2255 notion
and request for appointnent of counsel should be deni ed.
Specifically, regarding defendant’s contends that her attorney
was ineffective for not objecting to the governnent’s all eged
failure to establish “proof of charge”, the governnent avers
that at the change of plea hearing, defendant listened to the
factual basis for the plea, understood those facts, and adm tted
them Therefore, the governnent contends that defendant’s
attorney was not ineffective for failing to object to the *proof
of charge”. Moreover, the governnment notes that at the guilty
pl ea hearing, defendant stated that she was satisfied with her
attorney’s services and that he had provided effective

assi st ance.



Regar di ng defendant’ s assertion that her plea was
unlawful Iy i nduced and was not nade voluntarily or with know edge
of the consequences of her plea, the governnent responds that the
record of the guilty plea hearing belies these contentions.
Specifically, the governnent avers that the court reviewed all of
defendant’s constitutional rights, including her right to plead
not guilty and proceed to trial; reviewed the terns of
defendant’ s plea agreenent; confirnmed that no one had forced,

t hreat ened, coerced, intimdated or used undue or i nproper
influence to get her to plead guilty; and explained all of the
possi bl e maxi mum and m ni num penalties for the offenses to which
she was pleading guilty, and confirned that she understood them

Mor eover, the governnent states that at the guilty plea
heari ng, defendant further confirmed that she was pleading guilty
of her own free will, and that she was pleading guilty because
she was, in fact, guilty of the offenses charged. The governnent
contends that based on the guilty-plea colloquy, the court found
defendant’s guilty plea to be know ng and voluntary, and avers
that nothing in the record suggests ot herw se.

Regar di ng defendant’s contention that her Fourteenth
Amendnent rights were violated by her attorney’s failure to
request an evidentiary hearing on whether she actually possessed
t he weapons with which she was charged, the governnent avers that

defendant admtted to conspiring wth her co-defendants to rob



several stores, and that during those robberies, firearns were
brandi shed. The governnent contends that although defendant did
not actually enter the stores or brandi sh the weapons, she served
as the getaway driver and shared in the proceeds, and is
therefore responsible for the weapons brandi shed.

Finally, the government contends that defendant’s
request for appoi ntnment of counsel should be deni ed because there
is no right to counsel on collateral attacks to a conviction in
noncapi tal cases. Modreover, the governnment avers that the
interests of justice do not warrant such appointnent in this case
because defendant’s clains are neritless and there is no need for
an evidentiary hearing.

STANDARD OF REVI EW

Title 28 of United States Code section 2255 provi des
federal prisoners wwth a vehicle for challenging an unlawful |y
i nposed sentence. Section 2255 provi des:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the right
to be rel eased upon the ground that the sentence
was i nposed in violation of the Constitution or
|aws of the United States, or that the court was
wi thout jurisdiction to inpose such a sentence, or
that the sentence was in excess of the maxi num
authorized by law, or is otherw se subject to
collateral attack, nmay nove the court which

i nposed the sentence to vacate, set aside or
correct the sentence.

28 U.S. C. § 2255.



A notion to vacate sentence under 8 2255 “is addressed

to the sound discretion of the court.” United States v.

WIllianms, 615 F.2d 585, 591 (3d Cir. 1980). A petitioner may
prevail on a 8 2255 habeas claimonly by denonstrating that an
error of law was constitutional, jurisdictional, “a fundanental
defect which inherently results in a conplete m scarriage of
justice”, or an “om ssion inconsistent wwth the rudi nentary

demands of fair procedure”. Hill v. United States, 368 U S. 424,

428, 82 S. (. 468, 471, 7 L.Ed.2d 417, 421 (1962).

DI SCUSSI ON

Defendant’s § 2255 Mbtion

The governnment’s brief notes, in its recitation of the
procedural history of this matter, that on defendant’s direct
appeal the governnent successfully sought to enforce the
appel | ate wai ver contained within defendant’s guilty plea
agreenent. However, the governnent here does not seek to enforce
the simlar provision of the agreenent regarding wai ver of
defendant’s right to a collateral appeal. Rather, the
governnent’s brief addresses each of defendant’s contentions on
the nerits. Accordingly, | address the grounds for defendant’s
notion on the nerits w thout discussion of whether defendant has
wai ved her right to take this coll ateral appeal.

Al'l three of defendant’s grounds for relief are

essentially clains of ineffective assistance of counsel.



Therefore, | address themtogether. Specifically, defendant
contends that Attorney Geishauser was ineffective for failing to
object to the governnent’s alleged failure to establish “proof of
charge”;? that her guilty plea was not know ng and voluntary
because Attorney Ceishauser failed to fully explain to her the
consequences of entering such a plea; and that Attorney
Gei shauser failed to request an evidentiary hearing on whet her
she actually possessed the weapons with which she was charged.?
A claimof ineffective assistance of counsel involves
two el ements which nust be shown by defendant: (1) counsel’s
per formance nust have been deficient, neaning that counsel nade
errors so serious that he was not functioning as “the counsel”
guaranteed by the Sixth Amendnent; and (2) the deficient

performance prejudi ced the defense. Strickland v. Washi ngt on,

466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693
(1984).

To establish a deficiency in counsel’s performance, a
convi cted defendant nmust denonstrate that the representation fel
bel ow an “objective standard of reasonabl eness” based on the

particular facts of the case and viewed at the tine of counsel’s

2 | construe defendant’s reference to “proof of charge” as an
argunent that the government failed to provide a sufficient factual basis to

support her plea of guilty to the charges in the Indictment.
3 Def endant refers to her third ground as violation of the

Fourteenth Amendnment, however, | construe it as a claimfor ineffective
assi stance of counsel under the Sixth Amendnment.
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conduct. Strickland, 466 U S. at 688, 104 S.C. at 2064- 2065,

80 L.Ed.2d at 693-694; Senk v. Zimernman, 886 F.2d 611, 615

(3d Cir. 1989). There is a “strong presunption that counsel’s
conduct falls within the wi de range of reasonabl e professional
assi stance; that is, the defendant nust overcone the presunption
that, under the circunstances, the challenged action ‘m ght be

considered sound trial strategy’”. Strickland, 466 U S. at 689,

104 S.Ct. at 2065, 80 L.Ed.2d at 694-695 (internal citation
omtted).

To establish the second Strickland prong, “defendant

must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding

woul d have been different.” Strickland, 466 U S. at 694,

104 S.Ct. at 2068, 80 L.Ed.2d at 698.

Def endant’ s avernents regarding her attorney’s
effectiveness are belied by the record of the extensive guilty
pl ea col |l oquy before nme on April 1, 2004, at which defendant
stated under oath that her attorney had provided effective
assi stance and that she fully understood the terns and
consequences of her plea agreenent. However, even if defendant
is correct that her attorney did not fully explain to her the
details of her Guilty Plea Agreenent or the consequences of
entering a guilty plea, defendant cannot establish any prejudice

resulting fromsuch an alleged failure, because the record of the
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hearing indicates that the ternms of the Guilty Pl ea Agreenent,
maxi mum penal ties, and factual basis for the plea were all
expl ai ned to defendant during the hearing.

At the April 1, 2004 hearing, defendant testified that
she was satisfied with Attorney Geishauser’s services and that he
had expl ained, to her satisfaction, the details of her plea
agr eenent :

THE COURT: Has your attorney gone over the
charges agai nst you and with you?

THE DEFENDANT: Yes, he has, your Honor.

THE COURT: Has your attorney gone over with
you of any possi bl e defenses which
you might bring to these charges?

THE DEFENDANT: Yes.

THE COURT: Has your attorney talked to you
about a plea agreenent?

THE DEFENDANT: Yes.

THE COURT: Has he gone over with you the terns
and conditions and details of the
pl ea agreenent ?

THE DEFENDANT: Yes, he has, your Honor.

THE COURT: Has your attorney explained with
you the rights you would have if
you pleaded not guilty and went to
trial?

THE DEFENDANT: Yes.
THE COURT: Did you have an opportunity to ask
your attorney questions that you

m ght have had about those
subj ects?

-12-



THE DEFENDANT: Yes, | have, your Honor.

THE COURT: Did your attorney answer all of
your questions to your
satisfaction?

THE DEFENDANT: Yes.

THE COURT: Did you understand all of your
attorney’s answers?

THE DEFENDANT: Yes, | have.

THE COURT: Have you had enough tine to discuss
these things with your |awer?

THE DEFENDANT: Yes, | have, your Honor.

THE COURT: Are you satisfied with the services
of your attorney in this case?

THE DEFENDANT: Yes, | am

THE COURT: Are you satisfied that M.
Gei shauser has provided you with
effective assi stance as your
| awyer?

THE DEFENDANT: Yes.

THE COURT: So far, has M. Geishauser done

THE DEFENDANT:

everything for you in this case
that you wanted himto do?
honor . *

Yes, your

Def endant further stated at the guilty plea hearing
that prior to signing her guilty plea agreenent and
she had di scussed both

acknow edgnent of rights docunent,

4 Not es of Testinmony of the hearing conducted on April 1, 2004

before ne in Phil adel phia, Pennsylvania, styled “Hearing before the Honorable
James Knoll Gardner[,] United States District Judge” (“N. T.”), at pages 11-13.
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docunents with Attorney Cei shauser and that she fully understood
bot h docunents. N.T. at page 13.
Mor eover, governnment counsel, Assistant United States
Attorney Kathleen M Rice, thoroughly sumrarized the terns of
defendant’s guilty plea agreenent. N T. at pages 15-22. This
recitation included a provision of the agreenent whereby
def endant agreed that she was satisfied with the | egal
representation provided by her |awer, and that she and her
| awer had fully discussed the plea agreenent. N T. at 21.
Followi ng Attorney Rice’s summary of the terns of the plea
agreenent, defendant testified that she heard, understood, and
agreed with all of the terns of the agreenent:
THE COURT: Ms. WIllianms, did you hear the
Government attorney telling nme what
the ternms and conditions of your
pl ea bargain are?

THE DEFENDANT: Yes, | have, your Honor.

THE COURT: Did you understand everything she
told ne?

THE DEFENDANT: Yes.

THE COURT: Are those all of the terns and
agreenents of your guilty plea
agreenent as you understand it?

THE DEFENDANT: Yes, | have.

THE COURT: Did she | eave out any conditions or
details or prom ses?

THE DEFENDANT: No.

-14-



THE COURT: Ckay. Do you, in fact, agree to al
of those terns and agreenents?

THE DEFENDANT: Yes, your Honor.

THE COURT: Do you understand that no one can
guar ant ee you what sentence you
will get fromme?

THE DEFENDANT: Yes.

THE COURT: Did anyone force you or threaten
you or intimdate you or coerce you
or use any undue or i nproper
influence to get you to agree to
this guilty plea agreenent?

THE DEFENDANT: No. Not this agreenent, your

Honor .

THE COURT: Are you agreeing to this
voluntarily and of your own free
will?

THE DEFENDANT: Yes, | am
N. T. at pages 24-25.

Thus, it is clear fromthe record that defendant
averred, under oath, that she understood all of the provisions of
her Guilty Plea Agreenent, including her agreenment that she was
satisfied with Attorney Ceishauser’s representation.

Wth regard to defendant’s contention that she did not
fully understand the consequences of her guilty plea, | note that
the court explained all of the statutory maxi num and m ni mum
puni shnments applicable to Counts One, Two, Three, Four, SiX,
Seven, Eight, N ne, Eleven and Twelve of the Indictnment. N T. at

pages 26-29. | further advised defendant that, in total, her
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maxi mum possi bl e sentence would be life inprisonment; and that
her total mandatory m nimum unless a notion for downward
departure was granted (which, at sentencing, it was) would be 32
years of inprisonnent, five years of supervised rel ease, a

$2, 500, 000. 00 fine, and a $1, 000. 00 speci al assessnent, in
addition to any applicable restitution. N T. at page 29. The
def endant stated that she understood all of the maxi num and

m ni mum penalties. 1d.

The record of the guilty plea hearing reflects that |
al so explained to defendant all of her constitutional and appeal
rights, including those that she would be giving up by pleading
guilty. N T. at pages 33-43. Defendant indicated, on the
record, that she understood each of those rights and which of
them she woul d be giving up. I|d.

Accordingly, | conclude that defendant’s contention
that 8§ 2255 relief is warranted based on her attorney’s failure
to explain the details and consequences of her plea is unfounded.
As the record reflects, defendant testified that she had had
sufficient tinme to discuss the case, including her plea
agreenent, with her attorney; he had answered all of her
guestions; and she was satisfied with his representation.

Mor eover, defendant cannot satisfy the prejudice prong of the
Strickland test because, even if Attorney Ceishauser did not

fully explain to defendant the consequences of her plea
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agreenent, defendant stated on the record that she understood
governnment counsel’s recitation of the plea agreenent as well as
the court’s explanation of the potential penalties and rights she
woul d be gi ving up.

Def endant’ s contention that her attorney was
ineffective for not objecting to the governnent’s failure to
establish the elenments of the offenses charged is simlarly
unf ounded. Defendant nakes two related argunents on this point:
first, that Attorney Ceishauser did not object generally; and
second, that he did not request a hearing to determ ne whether
def endant actually possessed the weapon with which she was
charged. Neither contention warrants relief under § 2255.

At the April 1, 2004 hearing, | explained to defendant
that if she went to trial, the governnment would be required to
prove beyond a reasonabl e doubt the el enments of each offense with
whi ch she was charged. N T. at page 43. Further, | expl ained
all the elenments of each offense to which defendant was pl eadi ng
guilty, and | incorporate those elenents here. N T. at pages 43-
47. For each offense, defendant testified that she understood
the elenments as | explained them and admtted that the
respective elenments correctly descri bed what she did on the
occasi on of each offense.

Thereafter, Attorney R ce summari zed the facts which

t he governnment woul d have proven, if the case had gone to trial
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Attorney Rice’'s recitation of those facts is as foll ows:

Your Honor, the evidence would show that M.

Wl lians becane involved in this conspiracy on My
19t" of 2003 after Rashi ad Snead robbed the La
Chiquita Gocery located at 657 North 9'" Street

at gunpoint. M. WIlianms picked M. Snead up
after the robbery and they both returned to 1024
Locust Street. On May 19'", later that day of
2003, Ms. WIllians drove to the Buena Vista
Gocery Store which is located at 1200 d ey
Street....[i]n Reading. That store was robbed by
M. Snead at gunpoint. And while M. Snead was
inside the store, the evidence would show t hat
Holly WIllianms remained in the vicinity in her

bl ue Mercury Marquis with June Chance while M.
Snead was robbing the store. After Snead left the
store, he cane back to the car and WIlianms drove
the three of themaway fromthe robbery. And they
all split the proceeds of that crine.

On May 21t of 2003, the Ral ph’s Food Market was
robbed. The evidence woul d show that M. Snead
entered that store with the gun, demanded noney
and got $240 fromthe cashier in addition to
several cans of cat food. After |eaving the scene
of the robbery, M. Snead returned to Holly

Wl lianms’ car where both she and June Chance were
waiting for M. Snead. WIlians had driven M.
Snead to the location of the robbery. The noney
was given to June Chance and she split it three
ways anong Snead, WIIlians and Chance. On My
25" of 2003, International Deli |ocated at 348
North 5'" Street was robbed by M. Snead at
gunpoi nt during which $350 was taken by M. Snead
— taken fromthe cashier. After |eaving the
robbery, M. Snead returned to Holly WIlianms and
June Chance who were again, waiting in Ms.
WIllianms’ car, the blue Mercury Marquis, in the
vicinity of the robbery, which is where M.
WIllianms and Ms. Chance waited while M. Snead
commtted the robbery. Again, the proceeds of
that robbery were split between the three co-

def endant s.
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Later on in the day of May 25'" of 2003, Anmzana
Store | ocated at 1400 Perkiomen Street was robbed
at gunpoint by M. Snead during which $300 in cash
was taken fromthe cash register - fromthe
cashier. Again, at that robbery, the evidence
woul d show that Holly WIllians drove M. Snead to
the |l ocation of the robbery. And while M. Snead
was robbing the store, the evidence should show
that Holly WIlians and June Chance renmained in
Ms. WIllianms’ car, the blue Mercury Marquis, while
M. Snead robbed the store. When he returned, he
gave the noney again to June Chance who divi ded

t he noney three ways.

On May 27" of 2003, the Bohn Grocery Store

| ocated at 1049 Franklin Street in Reading, was
robbed...at gunpoint by M. Snead during which
$100 United States currency was taken by M. Snead
al ong with sonme nerchandi se, including a bottle of
seasoning and fruit punch. Again, Ms. WIllians
drove M. Snead to the location of this robbery

wi th June Chance and remained in her...blue
Mercury Marquis in the vicinity of the 100 bl ock
of Franklin Street and waited there until M.
Snead returned. At which point M. Snead gave the
noney again to June Chance and she counted it and
split it three ways.

Agai n, the evidence would show that during the
execution of the Search Warrant at 1024 Locust
Street, the hone of Ms. WIllians, the police found
a bottle of fruit punch that was taken during this
robbery by M. Snead. That bottle was found in
the recycling bin on the back porch of 1024 Locust
Street. On May 27'", 2003 |ater that day, the E
Gllito Gocery Store |located at 350 North 10th
Street in Reading was robbed at gunpoint by M.
Snead who entered the store, took a bottle of
Hawai i an Punch, placed it on the counter and gave
the cashier a $10 bill. Wen the cashier went to
gi ve change to M. Snead, he pulled out his gun
and demanded noney. The cashi er ended up giving
M. Snead approximately $350. M. Snead went back
- returned to the car, Ms. WIllians' s car, where
she and June Chance were waiting. And they were
inthe vicinity - waiting for himin the vicinity
of 10'" & Buttonwood Street. And M. Snead
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entered the car. The three fled the scene and the
nmoney was split three ways.

N. T. at pages 48-51.

Following the recitation of the facts, defendant
Wl lians stated that she heard and understood all of these facts
al | eged by the governnent and that she fully admtted all of the
facts. N T. at page 52. Defendant further averred that she
wi shed to enter a plea of guilty, and that she was doing so
voluntarily and of her own free will; and that she was pl eadi ng
gui lty because she was, in fact, guilty of the offenses charged.
N. T. at pages 52-53.

Based upon the representations nmade by defendant during
the guilty plea colloquy, | found that she was fully alert,
conpetent and capable of entering informed pleas. N T. at page
54. Moreover, | found that her pleas were each know ng and
vol untary, supported by an independent basis in fact containing
each of the essential elenments of those offenses to which
defendant pled guilty, that is, one count of conspiracy to
interfere with cormerce by robbery; seven counts of interference
wi th comrerce by robbery; and two counts of using a firearm
during a crine of violence. 1d. | incorporate those findings
here.

Because defendant admtted all of the facts proffered
by the governnment, and because | found that defendant’s guilty

pl eas were knowi ng, voluntary and supported by a factual basis,
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defendant’s contention that her attorney was ineffective for not
objecting to the governnent’s alleged failure to establish proof
of the charges is unfounded. As discussed above, defendant
agreed not only that all of the foregoing facts were true, but
al so that she understood the el enents of each offense to which
she was pleading guilty and agreed that they correctly descri bed
her conduct.

Wth the exception of her assertion that she did not

actually “use” a firearmduring a crine of violence, defendant
does not now contend that the facts she previously admtted are
untrue. Rather, she argues that her attorney was ineffective for
not objecting to the governnent’s purported failure to prove
those facts. As | explained to defendant at the guilty plea
hearing, by pleading guilty, she waived her right to a trial and
t he governnent was therefore not required to prove her guilt.
N. T. at page 40. Defendant stated that she understood this. 1d.
Based on defendant’s adm ssion of the facts and her
decision to enter a guilty plea, therefore, her attorney would
have had no basis for an objection regarding the governnment’s
proof. Accordingly, | conclude that defendant cannot establish
the first Strickland prong because her attorney’s conduct was not
deficient.

Finally, regarding defendant’s allegation that her

attorney should have requested a hearing on the issue of whether
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she actually “used” a firearmduring a crinme of violence, | agree

with the governnent’s contention that as a co-conspirator

def endant was responsi ble for the weapons brandi shed during the

robberi es even though she did not actually possess them herself.
The crimnal act of one conspirator in furtherance of

the conspiracy is attributable to the other conspirators for the

pur pose of hol ding themresponsible for the substantive offense.

United States v. Lopez, 271 F.3d 472, 480 (3d Cr. 2001)(citing

Pi nkerton v. United States, 328 U. S. 640, 66 S.C. 1180,

90 L.Ed. 1489 (1946)). Therefore, because defendant WIIians
pled guilty to conspiracy to interfere wth interstate commerce
by robbery, the crimnal acts of her co-conspirators in
furtherance of that conspiracy (i.e., defendant Snead’ s use of
the firearmduring the robberies) is attributable to defendant
Wl lianms, and she can be held responsible for the substantive
of fense of using a firearmduring a crinme of violence even though
she did not personally possess the firearm

Mor eover, Counts El even and Twel ve, which charge the
substantive counts of using a firearmduring a crinme of violence
to which defendant Wllianms pled guilty, include a charge of
aiding and abetting pursuant to 18 U S.C. 8 2. According to that
statute, “[w hoever commts an offense against the United States
or aids, abets, counsels, commands, induces or procures its

commi ssion, is punishable as a principal.” 18 U S.C. § 2(a).
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At the guilty plea hearing, | explained the elenents of using a
firearmduring a crinme of violence, including aiding and abetting
such use. N T. at page 47. Defendant stated she understood
those el enents and admtted they correctly described her conduct.
Id. Because defendant admtted to aiding and abetting the use of
a firearmduring a crinme of violence, she is punishable as a
principal under 18 U.S.C. § 2.

Accordingly, | conclude that defendant has not shown
that her attorney’s conduct was deficient in not seeking a
hearing to determ ne whet her defendant actually possessed the
weapon. As noted above, because defendant admtted the facts of
this case, the governnment was not required to prove (at a hearing
or at trial) the elements of each offense. Defense counsel’s
conduct therefore was not deficient, and no relief is warranted
under 8§ 2255 for ineffective assistance of counsel.

Accordi ngly, because |I conclude, based on a review of
the record of this case, that none of the grounds set forth in
defendant’s 8 2255 notion justify any relief under that section,

| deny the notion without an evidentiary hearing. See WIIians,

615 F.2d at 591-592.

Request for Appoi nt nent of Counsel

Rul e 8(c) of the Rules Governing Section 2255
Proceedings for the United States District Courts provides that

“[1]f an evidentiary hearing is warranted, the judge nust appoint
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an attorney to represent a noving party who qualifies to have

counsel appointed...[as an indigent].” See also United States v.

Bendol ph, 409 F.3d 155, 160 (3d GCr. 2005). Oherwise, there is
no federal constitutional right to counsel on a coll ateral
attack, and the decision to appoint counsel is left to the

di scretion of the court. Pennsyl vania v. Finley, 481 U S. 551,

555, 107 S.C. 1990, 1993, 95 L.Ed.2d 539, 545-546 (1987);

see also 18 U S.C. 8 3006A(a)(2)(B), which states that

“Iw] henever... the court determnes that the interests of justice
SO require, representation nmay be provided” in a § 2255
proceedi ng) (enphasi s added).

Because | conclude that an evidentiary hearing is
unnecessary in this case, defendant is not entitled to
appoi nt nent of counsel for this proceeding. Mreover, because |
have determ ned that defendant’s clains |ack nmerit, | conclude
that the interests of justice do not require appoi ntnent of
counsel in this case. Accordingly, |I deny defendant’s request

for appoi nt ment of counsel.?®

5 Def endant’ s brief in support of her request for appointnent of
counsel avers, “[i]n conclusion, [that] the defendant’s sentence was inposed
in violation of law as a result of an incorrect application of the sentencing
gui del i nes. The judge erroneously departed upward fromthe otherw se

appl i cabl e sentencing range.” Defendant has offered no | egal analysis in
support of this argument, did not raise the issue in her § 2255 notion, and
has offered no factual basis for this bald allegation. Accordingly, | do not
address this argunent on the nerits.

Mor eover, as di scussed above in Procedural History, | note that
al t hough defendant was facing a possi bl e maxi mum penalty of life inprisonnment,
i ncluding a 32-year mandatory mininmum | granted the government’s notion for

(Footnote 5 conti nued):
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Certificate of Appealability

The Rules for the Third Grcuit Court of Appeals
require that “[a]t the tinme a final order denying a petition
under 28 U. S.C. 8 2255 is issued, the district judge shall make a
determ nation as to whether a certificate of appealability should
issue.” Third Cr. Loc. App. R 22.2. A certificate of
appeal ability shall issue “only if the applicant has nade a
substantial show ng of the denial of a constitutional right.”

28 U.S.C. 8§ 2253(c)(2).

Here, jurists of reason would not debate the conclusion
t hat defendant’s 8§ 2255 notion fails to state a valid clai m of
the denial of a constitutional right. Accordingly, a certificate
of appealability is denied.

CONCLUSI ON

For all the foregoing reasons, | grant the Governnent’s
Motion for Leave to File Responses Two Days Qut of Tinme and deem
tinmely the governnent’s response brief filed Septenber 17, 2008;
| deny defendant’s Motion to Vacate, Set Aside, or Correct
Sentence; and | deny defendant’s request for appointnent of

counsel. Mreover, a certificate of appealability is denied.

(Continuation of footnote 5):

downward departure and sentenced defendant to a total of 108 nonths
i mprisonment. Therefore, it is difficult to construe a factual basis for
def endant’ s assertion of an erroneous upward departure.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, )
) Crimnal Action
Plaintiff ) No. 03-cr-00538-2
)
VS. ) Civil Action
) No. 07-cv-2862
HOLLY W LLI AMS, )
)
Def endant )
ORDER

NOW this 30th day of June, 2009, upon consideration of
the Governnent’s Motion for Leave to File Responses Two Days Qut
of Time, which notion was filed Septenber 17, 2008; upon
consideration of the pro se Mdtion to Vacate, Set Aside, or
Correct Sentence filed July 12, 2007 pursuant to 28 U. S.C. § 2255
by defendant Holly WIIlians; upon consideration of defendant’s
| etter request dated February 10, 2008 requesting appoi nt ment of
counsel for purposes of her 8 2255 notion, together with
defendant’s Brief in Support of Request for Appointnent of
Counsel, which brief was filed August 21, 2008; it appearing that
on Septenber 17, 2008, the Governnment’s Response to Mtions for
Appoi nt mrent of Counsel and for Relief under 28 U S.C. § 2255 was
filed; and for the reasons expressed in the acconpanyi ng Opi ni on,

IT 1S ORDERED that the Governnent’'s Mbdtion for Leave to

Fil e Responses Two Days Qut of Tine is granted.
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| T IS FURTHER ORDERED t hat the Governnent’s Response to

Motions for Appointnment of Counsel and for Relief under 28 U S. C

8§ 2255 is deened tinely filed.
| T IS FURTHER ORDERED t hat defendant’s pro se Mdtion to

Vacate, Set Aside, or Correct Sentence is denied.

| T IS FURTHER ORDERED t hat defendant’s request for

appoi nt ment of counsel is denied.

I T 1S FURTHER ORDERED that a certificate of

appeal ability is denied.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge
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