I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ; CRI M NAL ACTI ON
V.
CH CUONG HOANG : NO. 07-662-05
MEMORANDUM
McLaughlin, J. July 14, 2009

A jury convicted Chi Cuong Hoang on February 27, 2009,
of conspiracy to distribute a substance containing
met hanphet am ne (ecstacy, or “MDVA') and of aiding and abetting
the mai ntenance of a drug storage and distribution facility. On
March 2, 2009, M. Hoang filed a notion for a judgnent of
acquittal and a newtrial in which he argued three points: 1) the
evidence at trial was insufficient to sustain the verdict; 2) the
Court erred in denying a notion to suppress wiretap evidence; and
3) the Court erred in denying a notion in limne to exclude the
voi ce identification of the defendant. On May 27, 2009, M.
Hoang filed a supplenental notion for acquittal and a new trial,
arguing that the Court conmtted plain error in “neglecting to
properly charge the jury on the elenments of conspiracy to
distribute and possession with intent to distribute NMDVA "
Suppl. Mt. at 1.

As to the defendant’s notion for judgnent of acquittal
and for a newtrial, the evidence at trial was sufficient to

sustain the verdict. M. Hoang was overheard in a variety of



t el ephone calls that the jury could have understood as
di scussions of drugs and drug related events. The jury also
wat ched corroborating video surveillance and |istened to the
testinmony of the governnment’s corroborating wtnesses. Nor has
t he def endant nade any new argunents relating to his notion to
suppress wiretap evidence or his notion in limne to exclude the
voi ce identification of the defendant. The Court i ncorporates
its earlier decisions on those two notions herein. For these
reasons, the Court will deny the defendant’s notion for judgnent
of acquittal and for a new trial.

The defendant’s suppl enental notion focuses on the
Court’s instructions with respect to the definition of
“distribution of MDMA” and “possession with intent to distribute
MDMA. " The defendant argues that a review of the jury charge on
the of fense of conspiracy reveals that the Court charged the jury
only on the agreenent el enent of conspiracy, but not on the
el ements of distribution or possession with intent to distribute,
at least with respect to MDVMA. The defendant states that the
Court did charge the jury on the offense of possession with
intent to distribute marijuana and ai ding and abetting the
possession with intent to distribute marijuana, but he argues
that this charge did not apply to the charges concerning the
def endant and MDVA. “Al t hough the Court defined these el enents

in the context of the substantive offense of possession with



intent to distribute marijuana, the jury could not be expected to
assune that these elenents |ikew se applied to a conspiracy to

distribute and posses with intent to distribute MDVA.” |[d. at 7.

The Court’'s Instructions

The Court charged the jury with the foll ow ng
instructions regarding the charge of conspiracy and of
di stributing or possessing with intent to distribute controlled
subst ances:

The governnent has charged four defendants,
Chi Cuong Hoang, Ha Ngo, Sy Do and Nam Ly,

wi th six charges. Each defendant is charged
wi th conspiracy. Chi Cuong Hoang is charged
wi th using and maintaining a residence for

t he purpose of distributing NMDVA

The governnent charges that fromon or about
a date unknown, but beginning at |east as
early as on or about January 18, 2007, to on
or about Septenber 26, 2007, in Phil adel phi a,
in the Eastern District of Pennsylvania and
el sewhere, Chi Cuong Hoang agreed or
conspired with one or nore other persons to
knowi ngly and intentionally distribute and
possess with the intent to distribute NMDVA
and a m xture and substance containing a
det ect abl e anpbunt of net hanphet am ne.

It is a federal offense for two or nore
persons to conspire to commt any offense
agai nst the United States, even if they never
actual ly achieve their objective. A
conspiracy is a kind of crimnal partnership.
In order for you to find a defendant guilty
of conspiracy, you nust find that the
government proved beyond a reasonabl e doubt
each of the following two elenments: First,
that two or nore people agreed to distribute
and to possess with the intent to distribute
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MDVA and net hanphet am ne, or marijuana; and,
second, that the defendant joined the
agreenent or conspiracy knowing of its
objectives to distribute and to possess with
the intent to distribute MDVA and

nmet hanphet am ne, or marij uana.

The governnent nust prove that at |east two
peopl e knowi ngly and deli berately arrived at
an agreenent or understanding that they, and
per haps ot hers, would, one, distribute and
possess with the intent to distribute NMDVA
and a m xture or substance containing a
detecti bl e anobunt of nethanphetam ne, in the
case of M. Chi Cuong Hoang.

N T 2/24/09 at 206- 08.

The Court then proceeded to charge the jury with a
definition of conspiracy. Follow ng that instruction, the Court
turned to the charge of possession with the intent to distribute
marijuana with which certain of M. Hoang' s co-defendants were
charged. In that context the Court provided the elenents of the
of fense of possession with intent to distribute:

First, that on or about Septenber 25, 2007,

t he def endant you are considering possessed a
m xture or substance containing a controlled
substance. Second, that the defendant you
are consi dering possessed the controlled
substance knowi ngly or intentionally. Third,
that the defendant you are considering
intended to distribute the controlled
substance. And, fourth, that the controlled
substance was narij uana.

The Governnent does not have to prove that

t he defendant you are considering physically
hel d the controlled substance. That is, had
actual, possession of it. As long as the
controll ed substance was within the contro
of the defendant you are considering, he
possessed it.



What does the word distribute nmean, in this
| egal context? Distribute, as used in the
of fenses charged, neans deliver or transfer
possession or control of a controlled
substance from one person to another.
Distribute includes the sale of a controlled
subst ance by one person to another, but does
not require a sale. Distribute also includes
a delivery or a transfer w thout any
financi al conpensation, such as a gift or
trade.

Now vyou're instructed that, as a matter or
law, marijuana is a controlled substance.

That is, it is a kind of prohibited drug. It
is solely for you, however, to deci de whet her
t he governnent has proved beyond a reasonabl e
doubt that M. Ha Ngo or M. Sy Do possessed
wth the intent to distribute marijuana.

|’ m now going to tal k about a definition of
knowi ngly or intentionally. Wich was part
of one of the elenents that | just referred
to. To act knowi ngly, as used in the offense
charged, nmeans that the defendant you are
consi dering was consci ous and aware that he
was engaged in the act charged, and knew of
t he surrounding facts and circunstances that
make out the offense. Know ngly does not
require that the defendant you are

consi dering knew that the acts charged and
surroundi ng facts amounted to an of f ense.

To act intentionally, as used in the offense
charged, means to act deliberately and not by
accident. Intentionally does not require
that the defendant you are considering
intended to violate the | aw.

The phrase knowi ngly and intentionally, as
used in the offense charged, requires the
Government to prove beyond a reasonabl e doubt
that the defendant you are considering knew
t hat what he possessed with intent to

di stribute was a controll ed substance.

Id. at 213-16.



Finally, the verdict formprovided to the jury at the
conclusion of trial read as foll ows:
1. On the charge of conspiracy to distribute and
possess with the intent to distribute MDMA and

met hanphet am ne, we, the jury, unaninmously find Chi
Cuong Hoang:

Quilty Not Quilty

I f you found Chi Cuong Hoang guilty of conspiracy
to distribute and possess with the intent to distribute
MDMVA and net hanphet am ne, then you nust answer
I nterrogatory 1(a).
Interrogatory 1(a): How nuch of a substance
cont ai ni ng met hanphet am ne do you unani nously agree was
t he object of the conspiracy?
500 grans or nore
50 grans or nore
Sonme amount | ess than 50 grans
Jury Verdict Form (Docket No. 299).
The jury answered “guilty” as to the first charge. It
al so found that the object of the conspiracy was “500 grans or
nore” of a substance contai ni ng nmet hanphetam ne, as stated in the

first interrogatory. |d.

1. Analysis

The defendant did not object to the Court’s
instructions at trial and so the alleged error is subject to a

“plain error” analysis. Fed. R Cim Pro. 52(b); United States




v. Dobson, 419 F.3d 231, 236 (3d Cir. 2005). Plain error exists
if the Court determnes that there was 1) an error, 2) that was
“plain,” and 3) the error affected substantial rights. See Id.
In this case, the Court finds that, even if the jury charge
constituted plain error, any such error did not affect the
defendant’ s substantial rights.

In the instructions, the Court provided the el enents
for the charge of conspiracy to distribute and possess with
intent to distribute MDVA. Specifically, the Court charged the
jury with the four elenents of the conspiracy charge against M.
Hoang, stating that he and at | east one other person agreed to
“distribute and possess with the intent to distribute MDVA

, in the case of M. Chi Cuong Hoang.” 1d. at 208:16-21.
The Court then provided the definitions of “distribute,”
“possession,” and “know ngly and intentionally.” 1d. at 213-16.

These instructions applied equally to the charges of
di stribution and possession with intent to distribute both NDVA
and marijuana. The error that the defendant attributes to the
Court’s instructions is that the jury was not charged as to the
applicability of those instructions and definitions to MDMA. The
defendant is correct that the instructions on the substantive
charges of distribution and possession with intent to distribute
came in the section of the instructions that discussed marijuana

of fenses. However, with one exception, each substantive



instruction was phrased without reference to a particul ar drug,
referring instead to “controll ed substances” and “the defendant
you are considering.” The exception is that the Court
specifically charged the jury that “as a matter or law, marijuana
is a controlled substance,” |1d. 215:14-16, but did not include a
simlar instruction regardi ng MDVA

Assum ng that this discrepancy is an error and assum ng
that the error is “plain,” the Court finds that the om ssion
coul d not have affected the substantial rights of the defendant.
First, each required elenent of the charge for conspiracy to
di stribute or possess with the intent to distribute a controlled
subst ance was charged to the jury, with the single exception of a
specific charge that MDVA is a controll ed substance. However,
because MDMA, as a substance containi ng net hanphetamne, is a
controll ed substance as a matter of |aw, the defendant’s rights
could not be affected so long as the jury actually found that he
was a nenber of a conspiracy to distribute or possess with the
intent to distribute MODMA. The Court did instruct the jury that
they were obligated to find that M. Hoang had trafficked
specifically in MDVA.  “The governnent nust prove that [at |east
two people agreed to] distribute and possess with the intent to
distribute MDVA and a m xture or substance containing a
detecti bl e anount of nethanphetam ne, in the case of M. Chi

Cuong Hoang.” 1d. at 208. Moreover, the verdict form



denonstrates that the jury found that the el enents of the
conspi racy charge against M. Hoang related specifically to “a
subst ance contai ni ng net hanphet am ne.”

The instructions as a whole covered the entirety of the
charges against M. Hoang, and the jury’s verdict formrenoves
any doubt that M. Hoang was convicted for conspiracy to
distribute or possess with the intent to distribute MDVA. For
t hese reasons, the Court finds that the defendant has failed to
carry his burden of denonstrating a reasonable |ikelihood that
the jury instructions prejudiced his substantial rights. Dobson,
419 F.3d at 240. The Court has no doubt that the jury based its
conviction of M. Hoang on the application of its instructions to
M. Hoang’s MDMVA-rel ated activities. The defendant’s
suppl enental notion is denied.

An appropriate order shall follow separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.
CH CUONG HOANG ; NO. 07-662-05
ORDER

AND NOW this 14th day of July, 2009, upon
consi deration of the defendant Chi Cuong Hoang's notion for a
judgnment of acquittal and new trial (Docket No. 303) and the
governnment’s opposition thereto; and the defendant’ s suppl enent al
nmotion for a judgnment of acquittal and new trial (Docket No. 357)
and the governnent’s opposition thereto, |IT IS HEREBY ORDERED
that the defendant’s notions are DENIED for the reasons provided

in the acconpanyi ng nmenorandum of |aw i ssued on July 14, 2009.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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