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After their enploynment was term nated as part of a
reduction-in-force, the four plaintiffs, Bonnie Mrcus, Ronman
Wpart, Ernest Senderov, and Mary Ellen Callaghan, filed suit
agai nst their fornmer enployer, PQ Corporation, alleging that they
were sel ected because of their age in violation of state and
federal |aw. The defendant has noved for summary judgnent.

The clains under the federal Age Discrimnation in
Empl oynent Act (“ADEA’) nust be evaluated in |ight of |ast
month’s decision by the United States Suprenme Court in G 0SS V.

FBL Financial Services, Inc. 557 U S. __ (June 18, 2009), in

which the Court held that “[t]o establish a disparate-treatnent

cl ai munder the plain |anguage of the ADEA . . . a plaintiff nust
prove that age was the ‘but-for’ cause of the enployer’s adverse
decision.” 1d., slipop. at 8 | find that the plaintiffs have

nmust ered sufficient evidence to proceed to trial.?

! Because the evidence is sufficient to allow the federal
clains to goto trial, | need not decide at this tinme whether the
state-law age discrimnation clains are subject to the sanme “but-
for” standard. The parties should be prepared to address this
i ssue before the case is submtted to a jury.



Ms. Marcus, M. Wpart, and M. Senderov were all
enpl oyed as scientists at PQ M. Callaghan was the office
supervisor. At the tinme of the termnations in May of 2005, M.
Marcus was 60 years old, M. Wpart was 56 years old, M.
Senderov was 69 years old and Ms. Cal |l aghan was 55 years ol d.

The conpany had been sold a few nonths earlier. A total of 29
enpl oyees | ost their jobs, including eight whose funding canme
fromthe Corporate Devel opnent (CD) program which was

el i m nat ed.

There is no dispute that the plaintiffs are all in the
protected age category, that they were qualified for their
positions (although PQ does have sone criticisns of M.

Cal l aghan's job performance), and that they suffered an adverse
enpl oynment action. According to PQ the CD program provided al

of the funding for the work of M. Senderov and M. Wpart, and
half of the funding for the work of M. Marcus. PQ also

mai ntains that the office supervisor position filled by M.
Cal | aghan had been a new position (created when she was hired two
years earlier) and was elimnated as part of the cost-cutting.

As evidence of age discrimnation, the plaintiffs have
adduced comments al |l egedly nmade at various tinmes by those
involved in the term nation decisions that arguably di sparage the
abilities of older workers. Although sone of these comments were

made wel | before the termnations, for the purpose of summary



j udgnent they provide probative evidence of age-rel ated
notivations by those charged with deci di ng which enpl oyees woul d
| ose their jobs.

The plaintiffs also cite evidence that younger workers
were retained, even though funding for their positions cane from
the sane elimnated source; that all of the workers term nated in
the plaintiffs’ division were over the age of 55; that
significantly younger enployees took over the bulk of the duties
previously performed by the plaintiffs; and that when ol der and
younger workers were considered for positions available after the
reduction-in-force, the younger workers invariably were sel ected.
Al t hough the evidence is nore conpelling for sone of the
plaintiffs than for others, a reasonable jury could determ ne
that the plaintiffs were selected for term nati on because of
their age.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.
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ORDER

AND NOW this 6'" day of July 2009, upon consideration
of the defendant’s Mdtion for Summary Judgnment, the responses and
replies thereto, and the argunents of counsel,

| T 1S hereby ORDERED t hat:

The Motion is DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




