IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE S. MARKS, et al. : Cl VIL ACTI ON
. :
ALFA GROUP, et al. E NO. 08-5651
MEMORANDUM
Bartl e, C. J. June 25, 2009

Plaintiffs Bruce S. Marks and Marks, LLC, doing
busi ness as Marks & Sokolov, LLC, initiated this diversity action
agai nst three foreign defendants: Altinm Hol dings & I nvestnents
Ltd. ("Altinp"), a holding conpany organi zed under the | aws of
the British Virgin Islands; Crown Finance Foundation ("Crown"), a
hol di ng conpany organi zed under the |laws of the Principality of
Li echtenstein and incorrectly identified for docketing purposes
as "Alfa Goup"; and Financial Dynamcs, Ltd. ("Financial"), a
London- based "busi ness comuni cati ons consul tancy"” incorporated
under the laws of England and Wales. The conplaint alleges: (1)
common | aw defamation; (2) statutory defamation under
Pennsyl vania law, (3) injurious fal sehood; (4) comerci al
di sparagenent; (5) intentional interference with prospective
contractual relations; (6) intentional infliction of enotional
harm (7) invasion of privacy; and (8) injunctive relief.
Plaintiffs al so seek nonetary relief, including punitive and

speci al damages.



Before us is the notion of all defendants under Rul es
12(b)(2) and (6) of the Federal Rules of Civil Procedure to
dism ss for |ack of personal jurisdiction and failure to state a
cl ai m upon which relief can be granted.

I .

When a defendant noves to dism ss clainms under Rule
12(b)(2), the plaintiff bears the burden of show ng that personal
jurisdiction exists. See Marten v. Godwin, 499 F.3d 290, 295-96

(3d Cr. 2007). At this stage the plaintiff nust establish only
"a prima facie case of personal jurisdiction" and is entitled to
have his allegations taken as true and all factual disputes drawn

in his favor. MIler Yacht Sales, Inc. v. Smith, 384 F.3d 93, 97

(3d Cir. 2004).' Nonetheless, the plaintiff nmust allege
"specific facts" rather than vague or conclusory assertions.
Marten, 499 F.3d at 298.

1.

Plaintiff Bruce Marks is a citizen of Pennsylvania. He
is the sole partner in plaintiff Marks, LLC, a Philadel phia | aw
firmw th seven attorneys. Together with M5 Ltd., a Mdscow | aw
firmwth six attorneys, and MSB, Ltd., which maintains an office
in Kiev with three attorneys, Marks, LLC does business under the

nmoni ker Marks & Sokol ov, LLC. Their practice focuses in part on

1. The court may later revisit the issue, at which point the
plaintiff nust produce conpetent evidence sufficient to establish
t he exi stence of jurisdiction by a preponderance of the evidence.
Carteret Sav. Bank, FA v. Shushan, 954 F.2d 141, 142 n.1 (3d G
1992) .




"representing persons harned by fraud or corruption in Russia and
Ukrai ne by finding means to bring their clains in the United
States.”™ As a result, they have fil ed nunmerous cases agai nst
"Russian and Ukrainian crimnal and business groups, including
many powerful oligarchs ...."

Def endants, as noted above, are foreign corporate
entities. None nmaintains offices, owns real property, or
conducts busi ness in Pennsyl vani a.

Def endants Al'timo and Crown have been involved in a
prol onged di spute with Tel enor, a Norwegi an conpany, over
ownership and control of a pair of telecomrunications conpani es.
On Novenber 12, 2008, Altino sent a one-page open letter witten
by its chairman, Andrei Kosogov, to Tel enor, acconpanied by a
t hr ee- page summary nenorandum and twel ve attachments (together,
"the Releases”). 1In the letter, Kosogov requested that Tel enor
investigate "a wi de range of docunmentary evidence ... which
suggests there has been questionable activity directed at Altino
and the nenbers of its International Advisory Board." Kosogov
wr ot e:

A network of legal firns and public affairs

agencies in Russia and the UK appear to have

undertaken bl ack PR canpaigns in the nmedia to

try to discredit Altinp, its parent conpany

Al fa Goup, and its sharehol ders invol ving

nmet hods such as paynents to journalists and
newspapers for the publication of information



The acconpanyi ng nenorandum under the heading "Il egal and
i nappropriate activities of Telenor managenent against Altino,"
asserts in pertinent part that:

Altino has recently discovered a nunber of
docunents which indicate that various acts of
i nappropriate and illegal behaviour m ght
have been used by the current managenent of
Tel enor and conpani es hired by Tel enor.

The network of firnms which appear fromthe
evi dence as worki ng on behalf of Tel enor
i ncl ude:

Garda Wrld and Hakl uyt, two UK-based
conpani es who directed both detective

i nvestigations and PR camnpai gns agai nst
Altino. The former has been instructed by
Mar ks & Sokol ov, a | egal conpany operating in
the UK, U S. and Russi a.

PBN, an Anerican PR-agent and | obbyi st based
in Moscow.

Lobbynet, a Russian firm notoriously known
for 'black' PR canpaigns in the |ocal nedia.

The menorandum further stated:

In |ate March 2008, Marks & Sokolov initiated
a nunber of paid publications in the Russian
media to discredit Altinmo, Alfa Goup and

t heir sharehol ders. The canpai gn was
directed through Garda Wrld and managed in
Russi a by Lobbynet. The publications
concerned the sudden death of Leonid

Rozhet skin, a Russian busi nessman previously
involved in the Megafon affair, and
specul at ed about Alfa's involvenment in the
plot. As a result, three paid for articles
appeared in Russian tabloid publications

bet ween 02 and 07 April, all discrediting
Altino and Alfa G oup.

Anmong the twel ve attachnments to the letter was an emnai

dated April 10, 2008, purportedly authored by plaintiff Bruce



Mar ks and addressed to a "garda-worl d.com email address. The

emai | stated:

Crai g:

| am not inpressed with Lobbynet's PR
attenpts in Russia. Their three articles to
date have clearly not had the desired inpact.
It is obvious that they have chosen nedi a

whi ch | acks both integrity and the ability to

i mpact .

Pl ease informthemthat I will wthhold
paynent as per our original contract until |
see sonme positive results and show themto
Tel enor.

| wait to hear how they intend to rectify the
situation.

Al so attached was an email dated August 28, 2008, purportedly

from Stuart Lessor of PBN Co., which stated in part:

Al fa proactively used AB to a) get | obbying
contacts in UK and el sewhere; (b) as shield
agai nst nedi a accusations; c) as link to

i nvest ment banks. They never work, but their
names do. As you are well aware, Bruce
reports XX is also inpressed by the
conposition of the AB, apparently acquainted
with one of its U S fellows.

Def endant Fi nancial, on behalf of Crown and Al ti no,

di stributed copies of the Rel eases to "nedia worl dw de" on

Novemnber

the foll ow ng day,

12, 2008, the sanme day they were sent to Telenor. On

an article entitled "Alfa Goup is possessed

by spy mania" (the "Article") was published by three globally-

accessi bl e Russian nedia websites. Witten in the Russian

| anguage and Cyrillic al phabet, the Article as translated into

English referenced plaintiffs as foll ows:



Altinmo confirms that in March of 2008 the | aw

firmof Marks and Sokol ov at Tel enor's

request initiated a nunber of publications in

Russi an mass nedi a concerning the death of

one of the founders of a nobile operator

Megaf on, Leoni d Rozhetskin who di sappeared in

March of 2008 and possible Alfa Goup's

i nvol venent [sic] in this matter.

According to plaintiffs, all representations concerning
themin the Rel eases and the Article are entirely false. As a
result, they "have suffered harmin Pennsylvania in the form of
damage to their reputations and may | ose busi ness and potenti al
busi ness opportunities; in addition, Marks has suffered enotional
di stress, nental anguish, and hum liation in Pennsylvania."
Plaintiffs now theorize that defendants circul ated the defamatory
Rel eases in retaliation for plaintiffs' participation in Norex

Petroleum Linmted v. Access Industries, Inc., et al., Gv. A No.

02-1499 (S.D.N. Y.), an ongoing case in which the plaintiff,
Norex, is represented by Marks & Sokol ov. Norex alleges that the
def endants, who include Crown, conspired to take control of an
oi | conpany owned by Norex in Russia through fraud, corruption of
court proceedings, bribery, noney |aundering, and extortion. The
| awsuit was dismssed for |ack of subject matter jurisdiction in
2007 and is currently on appeal .
L1l

A federal district court sitting in diversity may
assert personal jurisdiction over a nonresident of the state in
which the court sits only to the extent authorized by the | aw of

that state. Fed. R Cv. P. 4(k)(1)(A). Pennsylvania |aw



provides for jurisdiction coextensive with that all owed by the
Due Process Cl ause of the Constitution. 42 Pa. Cons. Stat. Ann.
§ 5322(b). As a result, we nust determ ne whether an exercise of
personal jurisdiction conports with federal |aw

Two bases exist upon which a federal district court may
exerci se personal jurisdiction over a nonresident defendant:
"General jurisdiction exists when a defendant has mai nt ai ned
systemati c and continuous contacts with the forum state.
Specific jurisdiction exists when the claimarises from or
relates to conduct purposely directed at the forumstate.™

Marten, 499 F.3d at 296 (citing Helicopteros Nacional es de

Colonbia, S.A. v. Hall, 466 U S. 408, 414-15 nn.8-9 (1984)). The

conpl aint does not allege that defendants maintain systematic and
continuous contacts with the forumstate, Pennsylvania. Thus, we
clearly lack general jurisdiction over them

Under the Due Process Cl ause, we nay exercise specific
jurisdiction only over defendants who have "certain m nimm
contacts ... such that the maintenance of the suit does not
of fend traditional notions of fair play and substantial justice."

Int'l Shoe Co. v. Washington, 326 U. S. 310, 316 (1945) (internal

guotation omtted). A parallel inquiry is whether the
defendant's contacts with the forumstate are such that "he
shoul d reasonably anticipate being haled into court there.”

Wr | d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980).

In Calder v. Jones, the Suprene Court addressed whet her

a court could exercise specific personal jurisdiction over non-
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resi dent defendants charged with conm ssion of intentional torts
whose effects were felt in the forumstate. 465 U S. 783 (1984).
The plaintiff, an actress residing in California, had brought a
defamation suit in California state court against a tabloid
editor and reporter, both citizens of Florida and enpl oyees of

the National Enquirer, a Florida corporation. The Court

enphasi zed that: (1) the story "concerned the California
activities of a California resident,” (2) it "was drawn from
California sources,” (3) the brunt of the harmto plaintiff's
reputation was suffered in California, and (4) the National
Enquirer had its largest circulation in California. [d. at 788-
90. On that basis it concluded that "California is the focal
poi nt both of the [allegedly defamatory] story and of the harm
suffered.” [d. at 789. As a result, the exercise of personal

jurisdiction over defendants was consistent with due process.

Qur Court of Appeal s expounded upon Calder in | MO

Indus., Inc. v. Kiekert AG a case in which IMO a nultinationa

corporation |ocated in New Jersey, sued Kiekert, a Gernman
corporation, in New Jersey district court. 155 F.3d 254 (3d G r
1998). The conplaint alleged that Kiekert had commtted a

vari ety of business torts while attenpting to prevent the sale of
IMJs Italian subsidiary to one of Kiekert's conmpetitors in
France. Specifically, Kiekert had sent letters threatening |egal
action to an IMO affiliate in New York, which were subsequently
sent to IMOin New Jersey. Kiekert had also nade simlar

representations during tel ephone calls placed by I MO in New
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Jersey. |IMO further established that Kiekert was aware of the
fact that any damages caused by a coll apse of the deal would be
felt primarily by MO in New Jersey.

Judge Becker, witing for the court, rejected the
contention that Calder permtted jurisdiction sinply because "the
harm caused by the defendant's intentional tort is primarily felt
wthin the forum" 1d. at 265. Instead, he fornul ated the
Cal der test as requiring that:

(1) the defendant conmtted an intentional
tort;

(2) the plaintiff felt the brunt of the harm

in the forumsuch that the forumcan be said

to be the focal point of the harm suffered by

the plaintiff as a result of that tort; and

(3) the defendant expressly ainmed his

tortious conduct at the forum such that the

forumcan be said to be the focal point of

the tortious activity.
Id. at 265-66. Applying that test, the court concluded that
al t hough sonme of Kiekert's communi cations had foreseeably reached
| MO in New Jersey, and the harm had been suffered there, those
facts alone were "not sufficient to overcone the clear
inmplication fromthe surrounding facts that New Jersey was not
the focus of the dispute.” 1d. at 268. Consequently, because
Ki ekert had not "expressly ainmed its tortious conduct at the
forum™ jurisdiction did not lie. |d.

Qur Court of Appeals recently confirned that the sane
rigorous standard applies to defamation suits in Marten v.

Godwin. 499 F.3d 290 (3d Gir. 2007). The plaintiff, Marten, a



resi dent of Pennsylvania, was a former participant in an

i nt ernet - based correspondence degree program offered by the

Uni versity of Kansas. He had been accused of plagiarismby two
of his professors, both residents of Kansas, and subsequently
expelled. Marten brought suit in this district, alleging that
t he accusations agai nst himconstituted defamati on under state
| aw. Defendants, who had not nade statements or sent materials
to anyone in Pennsyl vania other than Marten hinself, noved to
dism ss for |ack of personal jurisdiction. After discovery, the
district court granted sunmary judgnment in favor of the

def endants on that basis.

For purposes of review the Court of Appeals treated the
al l egations of Marten's conplaint as true and considered the case
as having been dism ssed pursuant to Rule 12(b)(2). 1d. at 295
n.2. The court accepted Marten's all egations that the defendants
knew he was a resident of Pennsylvania and knew that the brunt of
the harmto his reputation froma wongful allegation of
pl agi ari smwoul d occur in Pennsylvania. It concluded, however,
that Marten had not alleged the "specific facts" or "specific
activity" showing a "deliberate targeting" of the forum state.
Id. at 298 (citing IMD 155 F.3d at 266). The panel observed as
foll ows:

The effects test and traditional specific

jurisdiction analysis are different, but they

are cut fromthe sanme cloth. Just as the

standard test prevents a defendant from being

haled into a jurisdiction solely as a result

of random fortuitous, or attenuated
contacts, the effects test prevents a
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def endant from being haled into a

jurisdiction solely because the defendant

intentionally caused harmthat was felt in

the forumstate if the defendant did not

expressly aimhis conduct at that state.
Id. at 297 (internal quotations and citations omtted). On the
facts all eged, Marten had shown "only that defendants harned him
whi | e he happened to be residing in Pennsylvania." 1d. at 299;

see also Remick v. Manfredy, 238 F.3d 248 (3d Cir. 2001). The

court affirmed the dism ssal of Marten's suit on the basis of
| ack of personal jurisdiction.

District courts have |ikew se disnm ssed defamation
clainms for failure to satisfy the effects test, including where,
as here, the situation is conplicated by "the added wi nkl e of

the internet." Gorman v. Jacobs, 597 F. Supp. 2d 541, 547 (E. D

Pa. 2009). In Gorman, the plaintiff, a podiatrist practicing in
Pennsyl vani a, sued three fell ow doctors, non-residents of
Pennsyl vani a, for defamation based on their conments on an online
forumthat was accessible to the general public. The defendants
had encouraged readers to report the plaintiff's alleged ethical
vi ol ati ons to Pennsyl vani a- based and nati onal nedical
associations. 1d. at 543.

Addr essi ng defendants' Rule 12(b)(2) notion, Judge
Dal zel | concl uded that the defendants had directed their comments
at a national audience rather than a local one. 1d. at 549-51;

see also English Sports Betting, Inc. v. Tostigan, Cv. A No.

01- 2202, 2002 W 461592, at *3 (E.D. Pa. Mar. 15, 2002). He

observed that "[s]inply (a) knowing that the plaintiff is in the
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forumstate, (b) posting negative statenents about the
plaintiff's forumrelated activities, and (c) referring to the
forumin one's witing will not suffice to satisfy the Cal der
effects test.” 1d. at 548. Because the plaintiff had failed to
show t hat the defendants had expressly ainmed their comments into
t he forum of Pennsylvania, the case was di sm ssed.?

For present purposes, we accept as true that the
Rel eases in issue here were defamatory and that defendants
di stributed those materials to "nedia worldw de.” W also assune
based on plaintiffs' conplaint that defendants were aware of
plaintiffs' offices in Pennsylvania, Russia, and the Ukraine, and
of plaintiffs' substantial client base in Russia. Finally, we
credit the assertion that plaintiffs "have suffered harmin
Pennsyl vania in the formof damage to their reputations and may
| ose busi ness and potential business opportunities.”

The first Calder elenment will always be satisfied in
cases where, as here, the plaintiff sufficiently alleges that the
def endant conmtted an intentional tort. Before considering the
second el ement, however, we are instructed to determ ne whet her
the plaintiff has satisfied the third el enent, which requires
that the defendant "expressly ai ned" defendant's tortious conduct

at the forum st ate. |d. at 266.

2. Notable appellate decisions fromother circuits have produced
simlar results. See Young v. New Haven Advocate, 315 F.3d 256
(4th Cr. 2002); Revell v. Lidov, 317 F.3d 467 (5th Cr. 2002).
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There is no question that the Rel eases in issue here
had no readily apparent connection with Pennsylvania. They
sumari zed the purported wongdoi ng orchestrated by Tel enor, a
Nor wegi an conpany, agai nst defendant Altino, a hol ding conpany
incorporated in the British Virgin Islands and havi ng busi ness
interests in Russia. Although the docunents inplicated
plaintiffs in Tel enor's wongdoing, they did not nention
plaintiffs' status as residents of Pennsylvania and instead
descri bed Marks & Sokol ov as "a | egal conmpany operating in the
UK, U S. and Russia.” Nor did the Rel eases suggest that any of
t he descri bed wongdoi ng had occurred in the Conmonweal th. To
the contrary, they stated that Marks & Sokolov had "initiated a
nunber of publications in Russian mass nedia."

There are also no allegations that the Rel eases were
specifically directed at Pennsylvania through the nmethod by which
they were distributed. In plaintiffs' own words, the Rel eases
were dissemnated to "nedia worldw de," which indicates that the
comments were directed, if anywhere, to a gl obal audience. As
noted earlier, the district court in Gorman found that that fact
al one warranted di sm ssal of the conplaint for |ack of personal

jurisdiction. 597 F. Supp. 2d at 549-51; see also English Sports

Betting, Inc., 2002 W 461592, at *3.

The Rel eases were later summarized in an Article
carried by three Russian nedia websites which again did not
menti on Pennsyl vania. Although the rel evant websites were

technically accessible in Pennsylvania, those sites and the
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Article itself were witten in the Russian | anguage using the
Cyrillic alphabet. Qur Court of Appeals has recogni zed that when
a publication is witten entirely in a foreign | anguage, it

wei ghs heavily against a finding that the author intended to aim

that content at an Anerican audi ence. Toys "R' Us, Inc. v. Step

Two, S. A, 318 F.3d 446, 454 (3d GCr. 2003); see also Noonan v.

Wnston Co., 135 F.3d 85, 91 (1st Cir. 1998). On these facts it

is plain that, as in MO, "the focus of the dispute” is overseas,
rather than in Pennsylvania, the forumstate. 155 F.3d at 268.

Plaintiffs cite Dudnikov v. Chalk & Vermllion Fine

Arts, Inc., 514 F.3d 1063 (10th Cr. 2008), for the proposition

that personal jurisdiction exists here. |In that case, the
def endants had disrupted a Colorado plaintiff's internet auction
by filing a conplaint in California with eBay, the auction
website's proprietor. Applying the effects test, the panel found
sufficient evidence that "[d] efendants’ express aimin acting was
to halt a Col orado-based sale by a Col orado resident,"” and
consequently, "neither the |ack of defendants' physical presence
in Colorado nor the fact that they used a California-based entity
to effectuate this purpose” precluded an exercise of
jurisdiction. 1d. at 1076. Plaintiffs argue that as in
Dudni kov, defendants here sinply ained an intentional tort at the
forum state in a roundabout manner.

Even assum ng our Court of Appeals would adopt the
reasoni ng of Dudni kov, that decision is inapposite. The sole

effect of the action taken by the Dudni kov defendants in
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California was to interfere with the plaintiff's auction in

Col orado. The defendants had thereby ained their conduct into
Col orado, which is where the heart of the dispute, the contested
eBay auction, was in fact taking place. Here, by contrast,
plaintiffs allege only that defendants intended "to achieve

publication in Russian speaking nedi a accessi bl e to Pennsyl vani a

and the world in order to destroy ... Plaintiffs' Pennsyl vania
based practice which relates to Russia and Ukraine." That
all egation nmerely assunmes the fact to be proved. It is not an

al l egation of "specific activity" or "specific fact” show ng a
"del i berate targeting” of plaintiffs' Pennsylvania office as
opposed to their law offices in Russia and the Ukraine. |1MO 155
F.3d at 266; Marten, 499 F.3d at 298. Nor have plaintiffs

i ncluded any other suitably precise allegations in their

conpl aint whi ch denonstrate that defendants expressly ained their
conduct at Pennsylvania, a forumsone 4,700 mles away.

As in IMD Mrten, and Gornman, plaintiffs have failed

to satisfy the third element of the Calder test. As a result,
t hey have not carried their burden of denonstrating that
sufficient mninmmcontacts exist for us to exercise specific

jurisdiction over defendants. Burger King Corp., 471 U S. at

474. Accordingly, we will grant the notion of defendants to
dism ss the conplaint inits entirety for |ack of personal
jurisdiction under Rule 12(b)(2) of the Federal Rules of Cvil
Procedure. W do not reach the question whether the conpl aint

fails to state a clai mupon which relief can be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE S. MARKS, et al. ) C VIL ACTI ON
. )
ALFA GROUP, et al. NO. 08-5651
ORDER

AND NOW this 25th day of June, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants Altinmo Hol dings &
| nvestments Ltd., Crown Finance Foundation, and Financi al
Dynam cs, Ltd., to dism ss the conplaint under Rule 12(b)(2) of
t he Federal Rules of Civil Procedure is GRANTED, and

(2) the conplaint of plaintiffs Bruce S. Marks and
Mar ks, LLC, doing business as Marks & Sokol ov, LLC, is DI SM SSED
for lack of personal jurisdiction.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



