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MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE 18, 2008

Plaintiff Meridian Miutual | nsurance Conpany
(“Meridian”) brought this action for declaratory relief under 28
U S. C 88 2201 and 2202 against Janmes G lligan Builders
(“Glligan”). Meridian filed the instant notion for sunmary
j udgnent seeking an Order fromthe Court declaring that it has no
duty to defend or indemmify Glligan. For the reasons that

follow, Meridian’s notion for sunmary judgnent IS granted.

BACKGROUND
A. Facts
The instant action arises out of a case pending in the
Chester County Court of Common Pleas (the “Chester County Case”).
The Chester County Case was brought by Robert and Vickie Haller
(the “Hallers”) against Gen Mary Associates, L.P., Garvin

Mtchell Corporation (the builder of the hone), Bentley Hones



Ltd., and Bentley Honmes Realty, Inc. (collectively, the "Bentley
Defendants"). The Hallers purchased a honme fromd en Mary
Associ ates that |eaks at several |ocations and has continued to
| eak despite repeated efforts to repair them The Hallers claim
breach of contract, breach of express and inplied warranties,
negligence,! and violations of the Unfair Trade Practices and
Consuner Protection Law, 73 P.S. 88 201-1 et seq. (the “UTPCP")?
The Bentl ey Defendants then inpleaded a nunber of
parti es who worked on the house, including Glligan, the w ndow
installer. The joinder conplaint currently in full force and
effect is the Third Arended Joi nder Conpl aint,?® which all eges
breach of contract (“Count One”), seeks contractual
i ndemmi fication (“Count Two”), and seeks contribution and/or
i ndemmi fi cation under Pennsylvania Rule of Cvil Procedure 2252
(“Count Three”). In particular, the Bentley Defendants seek

reconpense fromGlligan to the extent that they are found liable

! Count Three (negligence) of the Hallers’s Conpl ai nt
al l eges that “Defendants had a duty to performservices in
connection with the construction of the [Hallers’s] residence in
a reasonabl e and wor kmanl i ke manner; consistent with industry
practices and custons; and free fromthe defects described
herein.” (Hallers’s Conpl. 1 34.)

2 G lligan does not contend that coverage under the
i nsurance contract includes clainms under the UTPCP

3 As conceded by the parties, the operative conplaint for
the purposes of this Court’s review is the Third Anended Joi nder
Complaint. (Summ J. H’'g Tr. 3:25, 4:1-2; 21:22-25, 22:1-5;
33:22-25, 34:1-10, Nov. 10, 2008.)
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for faulty installation of the wndows. O particular relevance,
the Third Anended Joi nder Conpl aint specifically states “[t]he
Bent| ey Defendants, w thout adoption and without admtting the
truth thereof and solely for the purposes of this Third Amended
Joi nder Conpl aint, incorporate by reference all well-pleaded

al l egations contained in [the Hallers’s] Conplaint and reassert
sane against [Glligan] . . . as if the sane were set forth
verbatim” (Third Am Joinder Conpl. Y 9.)

Under the ternms of GIlligan’s commercial general
l[iability insurance policy with Meridian, Glligan is insured for
property damage caused by an “‘occurrence’ that takes place in
the ‘coverage territory’[] and . . . occurs during policy
period.’” (Def.’s Mot. Summ J. Ex. C at 24, doc. no. 14-5.)% An
“occurrence” is defined as “an accident, including continuous or
repeated exposure to substantially the sanme general harnfu

conditions.” (ld. at 35.)

B. Procedural History

On April 28, 2008, the instant conplaint was filed with
the Court. On June 25, 2008, the case was dism ssed for |ack of
prosecution. On August 19, 2008, the Court’s Order dism ssing

the instant conplaint for |lack of prosecution was vacated. On

4 Meridian notes that it did not insure Glligan at the
time the Hallers's hone was constructed. Meridian does not
argue, however, that this fact precludes coverage.
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Septenber 4, 2008, Glligan filed its answer. Thereafter, on
Sept enber 26, 2008, Meridian filed the instant notion for sunmary
judgment.®> On Novenber 10, 2008, oral argunent was held before

t he Court.?®

1. ANALYSI S

A. Rul e 56(c) Standard

Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnent as a matter of |law.”
Fed. R Cv. P. 56(c). Afact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

5 Meridian is currently defending the Chester County Case
on Glligan's behalf under a reservation of rights. (Sunm J.
H'g Tr. 20:5-11.)

6 The Court has diversity jurisdiction over the instant
action. Meridian is an insurance conpany licensed to issue
i nsurance policies in the Cormonweal th of Pennsylvania and is
i ncorporated under the laws of the State of Indiana. Glligan is
a Pennsylvania entity with its principal place of business in
Pott stown, Montgonmery County, Pennsylvania. The anount in
controversy exceeds $75,000. See 28 U S.C. § 1332.

Venue i s proper because Meridian alleges that GIlligan
is an entity with its principal place of business in Mntgonery
County, and a substantial part of the events or om ssions giving
rise to the cause of action occurred in Chester County,

Pennsyl vania, which is in this judicial district. 28 U S.C 88§
118, 1391.
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248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the exi stence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘“the burden on the noving party may be di scharged by show ng-t hat
IS, pointing out to the district court-that there is an absence
of evidence to support the nonnoving party’s case’ when the

nonnmovi ng party bears the ultimate burden of proof.” Conoshenti

v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d G r. 2004)

(quoting Singletary v. Pa. Dep’'t of Corr., 266 F.3d 186, 192 n.?2

(3d CGr. 2001)). Once the noving party has thus discharged its
burden, the nonnoving party “may not rely nerely on allegations
or denials in its own pleading; rather, its response nust--by

affidavits or as otherwi se provided in [Rule 56]--set out

specific facts show ng a genuine issue for trial.” Fed. R Gv.
P. 56(e)(2).
B. Meridian's Modtion for Sunmary Judgnent
1. Duty to defend or indemify

Meridian moves for summary judgment on the grounds that



it has no duty to defend or indemnify Gilligan in the Chester
County Case. Meridian specifically argues that the allegations
in the Third Amended Joinder Complaint do not constitute an
“occurrence” under the insurance policy and Pennsylvania law.
Under Pennsylvania |law, an insurer has a duty to defend

if the insurance contract provides coverage. Bonbar v. Wst Am

Ins. Co., 932 A . 2d 78, 86-87 (Pa. Super. C. 2007). In making
this determnation, a court is first directed to conpare the
all egations in the conplaint wwth the coverage provisions in the

i nsurance contract. 1d. at 87 (citing Keystone Spray Equip.

Inc. v. Regis Ins. Co., 767 A 2d 572, 574 (Pa. Super. C. 2001));

see al so Kvaerner Metals Div. of Kvaerner U.S.., Inc. V.

Commercial Union Ins. Co., 908 A 2d 888, 896 (Pa. 2006) (holding

reviewis limted to the allegations in the conplaint). Treating
all allegations in the conplaint as true, a court nust then
determ ne whether the insurer has a duty to defend. 1d. A duty
to defend continues so long as the conplaint alleges a cause of

action that potentially falls within the coverage provision of

the insurance contract. 1d. (citing Unionanerica Ins. Co. V.

J.B. Johnson, 806 A 2d 431, 43-34 (Pa. Super. C. 2002)). The

obl i gati on ceases, however, if the cause of action upon which the
duty to defend exists is dismssed. 1d. Under Pennsylvania | aw,
a duty to indemify, on the other hand, cannot exist in the

absence of a duty to defend. The Frog, Switch & Mg. Co., Inc.




v. The Travelers Ins. Co., 193 F.3d 742, 746 (3d G r. 1999).

In Geisler v. Mdtorists Mut. Ins. Co., 556 A 2d 391,

393-94 (Pa. 1989), when interpreting provisions of an insurance
contract, the Pennsylvania Suprenme Court explai ned:

[t]he interpretation of an insurance policy is a
guestion of law that is properly reviewable by the
court . . . . In construing the policy we are m ndfu
that “policy clauses providing coverage are interpreted
in a manner which affords the greatest possible

protection to the insured . . . . The insureds
reasonabl e expectations are the focal point in reading
the contract language.” . . . Qur object, as is true

ininterpreting any contract, is, of course, to
ascertain the intent of the parties as manifested by
the I anguage of the witten instrunent . . . . \WWere a
provi sion of a policy is anbiguous, the policy is to be
construed in favor of the insured and agai nst the
insurer, the drafter of the agreenent . . . . \Were,
however, the | anguage of the contract is clear and
unanbi guous, a court is required to give effect to that
| anguage.

Ceisler, 556 A . 2d at 393; see also Bonbar, 932 A 2d at 87 (citing

Dor ohovich v. Wst Am Ins. Co., 589 A 2d 252, 256 (Pa. 1990)).
Since, an “occurrence” is essentially “an accident,” an

al | egation of negligence’” would trigger Meridian's duty to

! During oral argunment, Meridian contended that the
contribution and/or indemification claim Count Three of the
Third Amended Joi nder Conpl aint, does not nane Glligan as a

defendant in the heading. In response, defense counsel said the
om ssion of Glligan as a defendant in the caption was a m st ake
because Glligan is referenced repeatedly as |iable under Count

Three. After further review of the conplaint, Count Three of the
Third Amended Joi nder Conplaint includes GIlligan as a naned
defendant. The Court is not persuaded that a headi ng exclusively
di ctates who the nanmed defendants are in a particular count when
a party is repeatedly nanmed in the substantive paragraphs of that
count. Specifically, Glligan is addressed as an “Additiona

Def endant” i n paragraph 29 of the Third Arended Joi nder
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defend. See Kvaerner, 908 A 2d at 888-89. Meri di an cont ends,

however, that the Third Anended Joi nder Conplaint in the Chester
County Case alleges faulty workmanship, breach of contract, and
breach of warranty by the Bentley Defendants, which do not
constitute “occurrences” under Pennsylvania law. In contrast,

G lligan argues that the Third Anended Joi nder Conpl ai nt includes
an allegation of negligence, thereby triggering Meridian’ s duty
to def end.

Here, the relevant ternms of the insurance contract
apply to property damage liability that is caused by an
“occurrence” during the policy period. The Hallers’s Conpl ai nt
specifically alleges negligence on the part of the Bentley
Def endants. The Third Anended Joi nder Conpl ai nt “incor porate[s]
by reference all well-pleaded allegations contained in [the
Hal l ers’ s] Conplaint and reassert[s] same against [G|1igan]

as if the same were set forth verbatim” Moreover, Count Three
of the Third Anended Joi nder Conpl ai nt seeks contri buti on and/ or
indemmification to the extent the Bentley Defendants are held

liable to the Hallers, including negligence.® Under these

Conmpl aint. Thereafter, Additional Defendants are naned as |iable
parties eight tinmes under Count Three and G I1ligan was naned
once.

8 Meridian cites Judge Gardner’s decision in Peerless
Ins. Co. v. Brooks Systenms Corp., Civil Action No. 06-CV-3653,
2008 W. 859243 (E.D. Pa. Mar. 27, 2008), in support of its notion
for summary judgnment. 1In Peerless, the plaintiff insurance
conpany filed a notion for summary judgnent seeking a declaratory
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ci rcunst ances, an allegation of negligence exists within the four

corners of the Third Armended Joi nder Conpl aint.

2. G st of the action

Meri di an argues, however, that regardless of the
characterization of Glligan’s conduct in the Third Arended
Conpl ai nt, coverage under the insurance contract is not triggered
because the Third Anended Conpl aint sounds in contract rather
than tort. Under the gist of the action doctrine, plaintiffs may
not recast a breach of contract claiminto a tort claim (1)
arising solely froma contractual relationship between the
parties; (2) when the alleged duties breached were based on the

contract itself; (3) where liability stenms fromthe contract; and

judgment on the duty to defend or indemify clains against the

i nsured defendant in an underlying case. 1d. at *1. The insured
defendant entered into an agreenment with a cenent conpany to
desi gn and construct equi pnment for a quarry and cenent plant.

ld. at *3.

The cenent conpany brought an action against the

i nsured def endant because of defects in the equipnent. 1d. The
clainms in the underlying case were breach of contract, breach of
warranty, and professional negligence. 1d. Although Judge

Gardner ruled that the plaintiff insurance conpany did not owe
the insured defendant a duty to defend or indemify, the decision
was based on a concession by the insured defendant “that all the
underlying clainms in the [underlying case] involve contract
clains.” 1d. at *8.

Here, there is no such concession by Glligan. To the
contrary, Glligan argues there are nultiple viable theories of
recovery, including negligence. Under these circunstances, the
Court is not persuaded that Peerless is directly on point.
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(4) when the tort claimessentially duplicates the breach of
contract claimor where the success of the tort claimis
dependent on the success of the breach of contract claim

Reardon v. Allegheny College, 926 A 2d 477, 486 (Pa. Super. C

2007) (citing Hart v. Arnold, 884 A 2d 316, 340 (Pa. Super. C

2005)). “The critical conceptual distinction between a breach of
contract claimand a tort claimis that the forner arises out of
‘breaches of duties inposed by nutual consensus agreenents
between particular individuals,” while the latter arises out of
‘breaches of duties inposed by |aw as a natter of soci al
policy.”” Id. at 487-87 (quoting Hart, 884 A 2d at 339).

Meridian relies upon Freestone v. N.E. Log Hones, Inc.,

819 A 2d 550 (Pa. Super. C. 2003), Snyder Heating Co., Inc. V.

Pa. Mrs. Ass’'n Ins. Co., 715 A 2d 483 (Pa. Super. C. 1998), and

Redevel opnent Auth. of Canbria County v. Int’'l Ins. Co., 685 A 2d

581 (Pa. Super. Ct. 1996).

In Freestone, the plaintiffs purchased a | og home kit
fromthe defendant | og home manufacturer. 1d. at 551-52. The
logs sold to the plaintiffs were defective, permtting wnd and
rain to enter the plaintiffs’ honme. [d. at 552. Wen the
plaintiffs conpl ai ned, the defendant | og home manufact urer
recomended the use of a certain type of caulk to seal the hone,
whi ch actually nmade the problemworse. 1d. Once the plaintiffs

sued, the defendant | og honme manufacturer’s insurance conpany
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decl i ned both coverage and defense under the terns of the
i nsurance policy. 1d.°

On appeal froma decision of the trial court entering
j udgnent on the pleadings, the Superior Court reversed the
decision in favor of the defendant |og honme manufacturer’s
I nsurance conpany because the gist of the action sounded in
contract, and the resulting damage did not constitute an
“occurrence” under Pennsylvania law. 1d. at 553-54. The
Superior Court specifically rejected the plaintiffs’ negligence
cl ai m because the cause of action was based solely on “a failure
to live up to a contractual agreenent.” |d. at 554.

In Snyder, a heating conpany entered into two
mai nt enance contracts with a school district to service its
burners and boilers. 715 A . 2d at 484. Over the course of the
performance of the two contracts, damages were sustai ned and the
school district sued the heating conpany for the costs of
repairing and replaci ng damaged boilers. 1d. The heating

conpany’s insurer denied coverage under the insurance contract

° On Septenber 28, 1995, at trial, neither the defendant
| og home manufacturer nor its insurance conpany defended the
case. Freestone, 819 A 2d at 552. Following the plaintiffs
case-in-chief, the trial judge found the defendant | og hone
manufacturer |iable, and thereafter entered judgnment on Decenber
22, 1995. 1d. On February 3, 2000, the plaintiffs filed a wit
of execution, seeking to garnish the defendant | og hone
manuf acturer’s i nsurance conpany. 1d. Judgnent on the pleadi ngs
was then granted in favor of the plaintiffs and agai nst the
I nsurance conpany. 1d.
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for the underlying action, and the heating conpany sought

decl aratory judgnent on the duty to defend or indemify. [d. at
484. The trial court held that the insurer had a duty to defend
and i ndemify the heating conpany. 1d. On appeal, the Superior
Court vacated the declaratory judgnent against the insurer and
hel d there was no duty to defend the heating conpany. 1d. at
488. Applying the gist of the action doctrine, the Superior
Court reasoned that “[wjhile [the heating conpany] attenpts to
cloak the [s]chool [d]istrict’s allegations in tortious
principles, the clainms asserted against the heating conpany are
clearly those sounding in breach of contract.” 1d. at 487.

I n Redevel opnent Auth., a public redevel opnent

authority entered into a maintenance service agreenent with a
township and the townshi p’s water system operator whereby the
township’s water systemwas to be made conpliant with statutory
envi ronnent al standards. 685 A 2d at 583. The public

redevel opnent authority failed to do so, and the township and its
wat er system operator sued for breach of the naintenance
agreenent. 1d. The conplaint alleged, inter alia, a failure to
perform under the maintenance service agreenent, negligence in
perform ng under the contract, and unjust enrichnment. [d. at
584. The insurer to the public redevel opnent authority sought
declaratory judgnent on the duty to defend or indemify because

t he conpl ai nt invol ved breaches of contractual duties that did
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not constitute an “occurrence.” |1d. at 588-89. The

Redevel opnent Auth. court held that the insurer did not have a

duty to defend or indemify the public redevel opnent authority
because the underlying action involved breach of contract, which
was not an “occurrence” under the insurance contract. |1d. at
589. The court recogni zed the presence of negligence clains in
t he underlying conpl aint, but reasoned “it cannot be disputed
that their clainms arise out of and are based upon duties inposed
upon the [public redevel opnment authority] solely as a result of
the contract between [public redevel opment authority and the
townshi p] through [the township’'s water systemoperator].” |I|d.

Here, simlar to the facts in Freestone, Snyder, and

Redevel opnment Auth., although the underlying action characterizes

t he di spute between the Hallers, Bentley Defendants, and G| 1igan
as one involving negligence, the gist of the action sounds in
contract. The Bentley Defendants agreed to performwork for the
Hal l ers pursuant to a witten agreenent. Glligan in turn agreed
to performwork for the Bentl ey Defendants pursuant to either a

witten or oral agreenment. The indemification and

10 Al though G lligan agrees that a breach of contract
claimwould not trigger coverage under the conmercial genera
l[tability policy, it argues that it did not performany work in
this case pursuant to any agreenent with the Hallers and disputes
whet her there is a contract between it and the Bentl ey

Def endants. G lligan m sses the point. Wether or not Glligan
had a witten agreenent with the Hallers or the Bentley
Def endants, G lligan perfornmed pursuant to a nutual understanding

with the Bentley Defendants. It is the breach of that
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contribution that the Bentley Defendants seek fromGIlligan is
based on the Bentl ey Defendants’ breach of their agreenment with
the Hallers and Glligan's breach of its agreenent with the
Bent | ey Defendants. Whatever damages the Bentl ey Defendants are
held liable for, and fromwhich they seek indemification and
contribution fromGIligan, they are not the result of tortious
conduct but rather that of the breach of the contract between the
Bent|l ey Defendants and the Hallers and the Bentl ey Defendants and
Glligan. Therefore, because the Hallers’ s cl ai magainst the
Bent| ey Defendants and the Bentl ey Defendants cl ai m agai nst
Glligan is one in contract, the Bentley Defendants may not
pursue an action for indemification and contribution agai nst

Gllian on a theory of negligence.!

3. Occurrence under Pennsvylvania law

The Court’s analysis now turns to whether claims of
faulty workmanship, breach of contract, or breach of warranty

constitute an occurrence under Pennsylvania law. The Third

understanding to performcertain work for the Bentl ey Defendants
for consideration, whether witten or oral, formal or informal,
inplied or express, as a principal or as an agent of the Bentley
Def endants, rather than of sonme duty inposed by social policy
that is at issue.

1 To the extent that the Bentl ey Defendants are pursuing
a direct action against Glligan, that action too would be barred
by the gist of the action doctrine since it would be based on a
mut ual understandi ng by the parties and not on a breach of soci al

policy.
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Circuit recently considered a similar motion for summary judgment
in a declaratory judgment action involving obligations under a

commercial general liability policy. Nationwide Mut. Ins. Co. V.

CPB Int’l, Inc., 562 F.3d 591 (3d Cir. 2009). 1In CPB Int’l, an

import and wholesale company of a chondroitin entered into a
contract with a vendor. Id. at 594. The import and wholesale
company allegedly delivered deficient chondroitin to the vendor,
which was not detected until after it was mixed by the vendor
with glucosamine thereby rendering the product useless. Id. The
vendor then sued for breach of contract. Id. The importer and
wholesaler submitted the claim to its insurer under a commercial
general liability policy, and the insurer assumed a defense under
a reservation of rights. Id. Thereafter, the insurer filed an
action seeking declaratory judgment that it does not owe the
importer and wholesaler a duty to defend or indemnify against the
vendors claims. Id. at 595.

The Third Circuit analyzed the commercial general
liability policy at issue in accordance with Pennsylvania law.
Id. at 595. The CPB Int’l court carefully considered Kvaerner
and Millers Capital Ins. Co. v. Gambone Bros. Dev. Co., Inc., 941

A.2d 706 (Pa. Super. Ct. 2007), appeal denied, 963 A.2d 471

(Table) (Pa. 2008).' CPB Int’'l, 562 F.3d at 596-97; see

12 The Court recognizes that CPB Int’l, Kvaerner, and
Ganbone are not procedurally the sanme to the instant case. Here,
Glligan was inpleaded by the Bentley Defendants for
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Kvaerner, 908 A 2d at 899 (holding “the definition of ‘accident’
required to establish an ‘occurrence’ under the [CA] policies
cannot be satisfied by clains based on faulty workmanship.”);
Ganbone, 941 A 2d at 714, 718 (holding clains of faulty

wor kmanshi p do not constitute “occurrences” where “danmage caused
by rainfall that seeps through faulty hone exterior work to
damage the interior of a honme is not a fortuitous event that

woul d trigger coverage”);®® cf. Peerless Ins. Co. v. Brooks Sys.

i ndemrmi fication and/ or contribution whereas CPB Int’'l, Kvaerner,
and Ganbone invol ved direct actions. Nevertheless, the Court’s
anal ysis remai ns the sane.

13 G lligan argues that Ganbone is not applicable, in
part, because the party in that case “conceded a point that they
shoul dn’t have, and that the [ Gnbone] [c]ourt’s anal ysis was
based on the concession of that legal argunment.” H’'g Tr. 16: 2-
4, Nov. 10, 2008. In particular, the Superior Court of
Pennsyl vania wote as foll ows:

Ganbone concedes Kvaerner stands for the broad
principle that an insurance cl ai munder an occurrence
based CA policy that defines the term “occurrence” as
an accident cannot be premised on a claimof faulty
wor kmanshi p. Ganbone argues the Col oni an and Caput o
actions do not nerely involve clains for faulty

wor kmanship that led to the failure of the stucco
exteriors but also involve clainms for ancillary and
acci dental damage caused by the resulting water |eaks
to non-defective work inside the honme interiors.
Ganbone argues the resulting water damage constitutes
an “occurrence” even though the danmage to the faulty
stucco exteriors does not. We do not see any nerit in
the distinction Ganbone attenpts to create.

Ganbone, 941 A 2d at 713 (citations omtted) (enphasis added).

Here, the Court finds Glligan’s interpretation of
Ganbone to be a distinction without a difference. GIlligan' s
argunment is simlar to the aforenentioned argunment nmade in
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Corp., No. 06-CV-3653, 2008 W. 859243, at *9 (E.D. Pa. Mar. 27,
2008) (holding no duty to defend or indemify against claim of
faulty workmanship relating to m ning equi pnent when damages were
limted to the equi pnent itself).

In particular, the Third Crcuit reasoned “it is
largely within the insured’ s control whether it supplies the
agreed upon product, and the fact that contractual liability
flows fromthe failure to provide that product is too foreseeable
to be considered an accident.” CPB Int’'l, 562 F.3d at 596.
Accordingly, the Third GCrcuit held that actions arising under a
contract are not covered by a commercial general liability policy
under Pennsylvania law. 1d. at 593.

Here, the Hallers allege defects in stucco application,
sealing at the wi ndows, doors, and other penetration points
t hrough the stucco, mssing flashings, and other defects in the
w ndows and roofing. These allegations are very simlar to those
in Kvaerner and Ganmbone. It is evident that the Hallers's clains
are based on faulty workmanshi p. According to the Third Amended
Joi nder Conplaint in the Chester County Case, the builder and
subcontractors, including GIlligan, allegedly constructed the
Hal l ers’s hone in a defective nmanner. The resulting damage is

typi cal of poor workmanship. The Pennsylvania Suprenme Court in

Ganbone, which did not persuade the Superior Court of
Pennsyl vani a.
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Kvaerner has nmade clear that commercial general liability
i nsurance policies are not work product guarantees. 908 A 2d at

899 n. 10; see also CPB Int’'l, 562 F.3d at 596-97. Therefore,

Meri di an does not have a duty to defend the faulty workmanship
claimagainst Glligan, and since a duty to indemnify cannot
exist without a duty to defend, Meridian likewise has no duty to
indemnify Gilligan.

Furt hernore, Pennsylvania | aw teaches that breach of
contract and breach of warranty clainms do not constitute an
“occurrence” under insurance liability policies. CPB Int’'l, 562
F.3d at 593, 589 (foreclosing actions arising under contract
theory wwth respect to the duty to defend pursuant to a
commercial general liability policy under Pennsylvania | aw and
hol di ng “t he Suprene Court of Pennsylvania woul d concl ude that an
underlying claimalleging breach of contract would not trigger

coverage under a CG. policy.”); Pa. Mg.’s Ass'n Ins. Co. v. L.B

Smth, Inc., 831 A 2d 1178, 1183 (Pa. Super. C. 2003);

Freestone, 819 A 2d at 553 (citing Redevel opnent Auth., 685 A 2d

at 589). GIlligan concedes that this is so as a natter of
contract, but argues that there is no contract between it and the
Hal | ers and di sputes whether there is a contract between it and
the Bentl ey Defendant, and submits that a finding of liability
can only be predicated upon negligence. As previously discussed,

the Court finds no nerit in either argunent. See supra n.10.
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V. CONCLUSI ON
For the reasons set forth above, Meridian’'s notion for
summary judgnment is granted. An appropriate order shall be

ent er ed.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERI DI AN MJT. INS. CO., : ClVIL ACTI ON
: No. 08-1995
Pl ai ntiff,
V.
JAVMES Q@ LLI GAN BUI LDERS,
Def endant .

ORDER

AND NOW this 18th day of June 2009, it is hereby

ORDERED that, for the reasons stated in the acconpanying

menor andum Plaintiff’s notion for summary judgnment (doc. no.

i S GRANTED.

AND I'T | S SO ORDERED.

S/Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERI DI AN MJT. INS. CO., : ClVIL ACTI ON
: No. 08-1995
Pl ai ntiff,
V.
JAVMES Q@ LLI GAN BUI LDERS,
Def endant .

JUDGMENT

AND NOW this 18th day of June 2009, pursuant to the
Court’s Menorandum and Order dated June 18, 2009 granting
Plaintiff’s notion for summary judgnent (doc. no. 14), it is
her eby ORDERED t hat JUDGMVENT is ENTERED, declaring that Plaintiff

has no duty to defend or indemify Defendant.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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