IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HEALTH ROBOTI CS, LLC, HEALTH
ROBOTI CS NORTH AMERI CA, LLC

HR I NVESTORS, LLC, JACK

RI SENHOOVER, and PETER CAMP

Plaintiffs, : CVIL ACTI ON
vs. : No. 09- cv- 0627
JOHN A BENNETT, DEVON ROBOTI CS,
LLC, DEVON | NTERNATI ONAL GROUP, and:
DEVON MEDI CAL, | NC. | :
Def endant s.

MEMORANDUM AND ORDER
Joyner, J. June 16, 2009

Thi s di spute has been brought before the Court on notion of
Def endants to dismss Plaintiffs’ Conplaint for inproper venue
pursuant to Fed. R CGv. P. 12(b)(3) and for failure to state a
cause of action pursuant to Fed. R Civ. P. 12(b)(6). For the
reasons articul ated bel ow, Defendants’ Mdtion to Dismss for

| mpr oper Venue (Doc. No. 20) shall be deni ed.

Backgr ound?

According to the allegations contained in the Conplaint, in
the Spring of 2008, Plaintiffs had an exclusive agreenent with a

third party Italian conpany, Health-Robotics, Srl (“Italian

1 when deciding notions to disnmss for inprover venue pursuant to Rule 12
(b)(3), courts consider the factual allegations in the Iight nost favorable to
t he non-nmoving party and thus, nust accept as true the allegations in the
conplaint. Leone v. Cataldo, 574 F.Supp.2d 471, 483 (E.D. Pa. 2008).




conpany”), to distribute the CytoCare robot? in North Anerica and
other small territories. Plaintiffs also held exclusive options,
up to certain dates, to negotiate obtaining the rights fromthe

I talian conpany for the exclusive distribution of i.v. Station®
and CytoCare for nonocl onal antibodies. Based on orders received
within six (6) nonths of the announcenent of this technol ogy,
Plaintiffs expected i.v. Station to generate significant revenue.
Plaintiffs hired Defendants to serve as their agents in
Plaintiffs’ negotiations with the Italian conpany to obtain the
exclusive distribution rights for i.v. Station and CytoCare for
nonocl onal anti bodi es.

After this relationship was forned, Plaintiffs disclosed
trade secrets and other confidential information to Defendants
with the belief that Defendants would use that information to act
in the best interest of Plaintiffs in the negotiations. Wthout
Plaintiffs’ know edge, Defendants allegedly used the confidenti al
information to their own benefit and to harmPlaintiffs by
secretly negotiating with the Italian conpany to becone the
exclusive distributor of the CytoCare robot, i.v. Station, and
CytoCare for nonocl onal anti bodi es.

In October 2008, the Italian conpany informed Plaintiffs of

its intention to termnate its past agreenment with Plaintiffs

2 The world's first and only automated robotic system for preparing
chenot her apy nedi cati on.

3 The world's first and only robotic system for the preparati on of non-
hazardous |1V Ad m xtures.



unl ess Plaintiffs and Defendants reached an agreenent that
al l oned Defendants to obtain exclusive rights to the CytoCare
technologies. Plaintiffs allege this action taken by the Italian
conpany was a direct result of Defendants’ actions. On Cctober
31, 2008, the parties reached an agreenent (“Agreenent”) to the
satisfaction of the Italian conpany. The Agreenent term nated
Plaintiffs prior contracts with the Italian conpany, transferred
the rights to the CytoCare technol ogies to Defendants, and
stipulated to the conpensation that Defendants nust provide to
Plaintiffs for accepting the Agreenent. The Agreenent al so
contains a forum sel ection clause that states that any dispute
arising out of the Agreenent nust be litigated in Mntgonery
County in the Commonweal th of Pennsyl vani a.

On February 13, 2009, Plaintiffs commenced suit against
Def endants in the United States District Court for the Eastern
District of Pennsylvania alleging breach of contract, breach of
fiduciary duty and tortious interference with actual and
prospective contractual relations arising out of Defendants’
using confidential information to negotiate secret agreenents for
thensel ves instead of Plaintiffs. In response to this,
Def endants filed a Motion to Dismiss the Conplaint for inproper
venue and failure to state a clai mupon which relief could be

granted on March 5, 2009, claimng that the forum sel ection



clause covers Plaintiffs’ Conplaint.* On March 23, 2009,
Plaintiffs filed their First Anmended Conplaint in which they
retracted their breach of contract claimbut still alleged both
breach of fiduciary duty and tortious interference.® On March
30, 2009, Defendants filed a Motion to Dismiss Plaintiffs’ First
Amended Conpl aint for inproper venue and for failure to state a
cl ai mupon which relief may be granted.®

This Court has subject matter jurisdiction over this action

pursuant to 28 U. S.C. 81332.

St andar ds
Al t hough as a general rule notions to dism ss for inproper
venue are entertained under Fed. R Cv. P. 12(b)(3), the Third
Circuit has held that dism ssal under Rule 12(b)(6) is proper

where a forum sel ection clause desi gnates anot her court as the

exclusive venue for litigation. See Salovaara v. Jackson Nat’|

Life Ins. Co., 246 F.3d 289, 298-99 (3d Gr. 2001); Integrated

Health Res., LLC v. Rossi Psychol ogical G oup, 537 F. Supp. 2d

672, 674 (D. N.J. 2008). Traditionally, when deciding a Rule

12(b)(3) notion to dism ss for inproper venue, a court nust

4 on March 2, 2009, Plaintiffs filed a Mtion for Leave to anend their
Conplaint in order to join Itochu International, Inc. (“ltochu”) as a
defendant. Defendants filed a response to Plaintiffs’ Mtion for Leave on
March 13.

® The Court ruled that this Anended Conpl aint rendered Plaintiffs’ Mtion for
Leave to Amend Itochu and Defendants’ Modtion to Disniss npot.

® April 14, 2009, Plaintiffs filed a Motion for Leave to add Itochu as a

def endant and Def endants responded in opposition on April 24, 2009.



accept as true the allegations in the conplaint, although the
parties may submt affidavits to support their positions. Leone
v. Cataldo, 574 F.Supp. 2d 471, 483 (E.D. Pa. 2008). 1In a notion
to dismss for inproper venue, the defendant, as the noving
party, bears the burden of show ng that venue is inproper. Id.

(citing Myers v. Am Dental Ass’n, 695 F.2d 716, 724 (3d Cr

1982); Cunberland Truck Equip. Co. v. Detroit Diesel Corp., 401

F. Supp. 2d 415, 418 (E. D. Pa. 2005)).

Simlarly, in evaluating a notion to dism ss under Fed. R
Cv. P. 12(b)(6), we “accept all factual allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the conplaint, the plaintiff may be entitled to relief.”

Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d G

2008) (citations omtted). To survive a notion to dismss, a
civil plaintiff nust allege facts that “raise a right to relief

above the speculative level.” Bell Atlantic Corp. v. Twonbly,

127 S. Ct. 1955, 1965 (2007). In other words, the plaintiff nust

provi de “enough facts to raise a reasonabl e expectation that

di scovery will reveal evidence of the necessary elenent[s]” of a
particul ar cause of action and show “that the pleader is entitled
torelief, in order to give the defendant fair notice of what the

plaintiff’s claimis and the grounds upon which it rests.

Phillips, 515 F.3d at 233-34 (quoting Twonbly, 127 S.Ct. at



1964) . In ruling on a Rule 12(b)(6) notion to dismss, the

court may consi der docunents “integral to or explicitly relied

upon in the conplaint.” In re Rockefeller CGr. Props., Inc. Sec.
Litig., 184 F.3d 280, 287 (3d Gr. 1999).

Di scussi on

Motion to Dismss for |Inproper Venue
When formng a contract, parties have the option to sel ect,
in advance of litigation, the forumand | aw under which any

di sputes arising will be settled. Botman Int’l, B.V. v. Int’l

Produce Inps., Inc., 205 Fed. Appx. 937, 941, 2006 U.S. App.

LEXIS 27114, at *9 (3d G r. 2006). Typically, these forum
sel ection clauses are treated as ordinary contract provisions and
are subject to the ordinary rules of contract interpretation.

See M S Brenen v. Zapata O fshore Co., 407 U.S. 1, 92 S. C

1907, 32 L. Ed. 2d 513 (1972); John Weth & Brother, Ltd. v.

CIGNA Int’l Corp., 119 F.3d 1070, 1074 (3d Gr. 1997). The first

step in analyzing a forumselection clause is to determ ne
whether it states the parties’ intentions unanbi guously. Weth,
119 F. 3d at 1074. An unanbi guous clause is one that is

reasonably capabl e of only one construction. Landtect Corp. v.

State Mutual Life Assurance Co., 605 F.2d 75, 80 (3d GCr. 1979)

(citing Gerhat v. Henry Disston & Sons, 290 F.2d 778, 784 (3d

Cir. 1961)). \Wen considering unanbi guous clauses in a contract,



the Court need only look at the witing itself to determ ne the

parties' understanding. Vaccarello v. Vaccarello, 757 A 2d 909,

914, 563 Pa. 93 (Pa. 2000) (quoting Carosene v. Carosene, 688

A 2d 733, 735, 455 Pa. Super. 450 (Pa. Super. 1997)). The Court
can only interpret the contract as witten and cannot nodify the
pl ai n meani ng of the words “under the guise of interpretation.”
Id. When a clause is unanbi guous, the Court will not interpret
the clause in a fashion that contradicts the plain neaning of the
words. 1d.

Def endants argue that the forum sel ection clause applies not
only to the elenents of the Agreenment but also to any dispute
between the parties that concerns any subject addressed in the
Agreenent. Thus, Defendants contend that even though Plaintiffs’
clains arise fromevents that took place before the existence of
t he Agreenent, because the clains involve the distribution rights
of CytoCare technol ogy, a topic covered in the Agreenent, the
forum sel ection clause applies to this dispute. Plaintiffs argue
that the forum sel ection clause does not apply to the Conpl ai nt
because Plaintiffs’ clains are independent of the Agreenent and
arise fromactions that took place before the existence of the
Agreenent. The portion of the forum selection clause at issue in
this case states:

The sol e and excl usive venue for any litigation

between the parties hereto with respect to any
di spute arising out of this Agreenent is



Mont gonmery County in the Comonweal t h of

Pennsyl vani a. (enphasi s added) (Pl. First Anended

Compl aint Ex. B at 6)
The only reasonable interpretation of this clause is that any
di spute between the parties originating fromthe Agreenent nust
be litigated in Montgonery County. Parties would reasonably
expect the provision to apply only to disputes over natters
explicitly covered by the Agreenent. Thus, we find that the
clause on its face i s unanbi guous and applies only to disputes
“arising out of” the Agreenent. Any other reading of the clause
woul d be unreasonabl e.

Havi ng determ ned that the forum sel ection clause is
unanbi guous, we nust next decide whether or not Plaintiffs’
clainms “arise out of the Agreenent” and are thus covered by the
terns of the forumselection clause. Courts will not enforce a

forum sel ection clause for a dispute that does not arise fromthe

contract containing the clause. See Cottnman Transm ssion Sys.,

Inc. v. Martino, 36 F.3d 291, 293 (3d Cr. 1994). If the clains

asserted by the plaintiff “arise out of the contractual relation

and inplicate the contract’s terns,” the plaintiff cannot avoid
the forum sel ection clause even by pl eadi ng non-contract ual

theories of relief. Crescent Int’'l Inc. v. Avatar Cntys, Inc.,

857 F.2d 943, 944 (3d Cir. 1988) (citing Coastal Steel Corp. V.

Ti | ghman Wheel abrator Ltd., 709 F.2d 190, 203 (3d Cr. 1983)).

Al t hough not controlling upon this Court, in addressing this



i ssue the Second Circuit has defined the phrase “arise out of” to
mean “to originate froma specified source” and has held that it
is usually interpreted as indicating a causal connection.

Coregis Ins. Co. v. Am Health Found., Inc., 241 F. 3d 123 (2d

Cir. 2001) (quoting Webster’s Third New International Dictionary

117 (1986)). Persuasively, the Second Circuit does not interpret
t he phrase as “enconpassing all clains that have some possible
relationship with the contract, including clains that may only
‘relate to', be ‘associated with’, or ‘arise in connection with’

the contract.” Phillips v. Audio Active Ltd., 494 F.3d 378, 389

(2d Cr. 2007).

Interpreting the phrase “arise out of” in the instant case,
we find that the dispute does not originate fromthe sane subject
matter as the Agreenent. The subject of the dispute is nerely
related to the content of the Agreement and that alone is not
enough to conclude that the dispute arose out of the Agreenent.
Additionally, there is no causal connection between the dispute
and the Agreenent because the Agreenent only stipulates to
actions that the parties nust take in the future while the forum
sel ection clause does not apply to past actions. Since the heart
of the dispute — Defendants’ alleged revelation of Plaintiffs’
confidential information to and secret negotiations with the

Italian conpany — occurred prior to the existence of the



Agreenent, it is inpossible for the Agreenent to have caused the
di spute.

Unli ke Coastal Steel or Crescent Int'l, the breach of

fiduciary duty and tortious interference clains at issue here are
not in reference to duties or responsibilities arising out of the
Agreenment. Wiile the parties were allegedly forced to make an
agreenent, the forum sel ection clause of the Agreenent is not, by
its |l anguage, controlling of Defendants’ alleged prior actions.
As such, Plaintiffs’ clainms do not depend on the existence of the
Agreenment nor do they arise out of that contractual

rel ationship.’

Concl usi on

Def endants’ Motion to Dism ss for |nproper Venue is denied
because the forum sel ection clause in the Agreenent is
unanbi guous and the dispute raised by Plaintiffs does not arise
fromthe Agreement. This suit was properly comrenced in the
United States District Court for the Eastern District of

Pennsyl vania. An appropriate order foll ows.

"Plaintiffs urge the court to deny Defendants’ Motion For a More Definite
Statenment. Since Defendants did not actually file such a notion, the Court
will not address this issue. Additionally, in an effort to rebut Defendants’
12 (b)(6) notion, Plaintiffs argue, using tests to determ ne whether a claim
has been stated, that they have sufficiently pled their clains. Because

Def endants argue that inproper venue is the reason Plaintiffs fail to state a
cl ai mupon which relief can be granted, the Court will not address these
argunment s.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HEALTH ROBOTI CS, LLC, HEALTH
ROBOTI CS NORTH AMVERI CA. LLC
HR | NVESTORS, LLC, JACK
ROSENHOOVER  and PETER CAVP,
Plaintiffs, : CVIL ACTI ON
vs. : No. 09- cv- 0627
JOHN A BENNETT, DEVON ROBOTI CS, -
LLC, DEVON | NTERNATI ONAL GROUP, and:
DEVON MEDI CAL, | NC. . :

Def endant s.

ORDER

AND NOW this 16'" day of June, 2009, upon consideration
of Defendants’ Mdtion to Dismss for |Inproper Venue (Doc. No. 20)
and Plaintiffs’ Response in Opposition (Doc. No. 23), for the
reasons set forth in the attached Menorandum it is hereby

ORDERED that the Mtion i s DEN ED.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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