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This is a wongful death and survivorship action
brought on behalf of a worker killed on Novenber 5, 2005, at an
accident at the Delaware City Refinery (“DCR’), now owned by
def endant Val ero Energy Corporation (“Valero”). The defendants
have filed a notion for partial summary judgnment as to the
plaintiffs’ clains for punitive damages. The Court w Il grant

t he def endants’ notion.

Sunmary Judgnent Recor d?!

This case concerns the death of John Jerry Ferguson,
Jr., an experienced boilermaker. M. Ferguson was killed in an
accident at DCR, near WI m ngton, Del aware, on the night of
Novenber 5, 2005. M. Ferguson was twenty-nine years old. M.

Ferguson was survived by two brothers, Kenneth and M chael

The Court takes these facts fromthe evidence provided by
the parties in conjunction with their briefs on this notion.
Were facts are disputed or characterized differently by the
parties, the Court notes the dispute or difference in
characterization.



Ferguson, and his father, John Jerry Ferguson, Sr. At the tine
of the accident, M. Ferguson was an enpl oyee of Matrix Services
| ndustrial Contractors, Inc. (“Mtrix”).

The first plaintiff in this suit is Kenneth Ferguson,
who brings clains under the Del aware Survivor's Act, 10 Del. Code
§ 3701, as admnistrator of his brother's estate and on behal f of
any statutory beneficiaries. Am Conpl. § 3. John Jerry
Ferguson, Sr., is the other plaintiff in this action, bringing
clains under the Del aware Wongful Death Act, 10 Del. Code
8 3724, in his own right and as the primary beneficiary under the
statute. Am Conpl. § 2. After this suit was filed, John Jerry
Ferguson, Sr., passed away on April 22, 2006. As a conponent of
these clains, the plaintiffs seek an award of punitive damages.?

The defendants here are two conpani es that owned and
operated the DCR: Valero and Prentor Refining Goup, Inc.
(“PRG'). PRG owns DCR; Valero nerged with PRG on Septenber 1,
2005, and therefore DCRis a Valero refinery. Defs’ Br. at 2-3.

The plaintiffs claimthat Del aware law entitles themto
puni tive damages because of the defendants’ “adm ssions of
intentional, willful, know ng, and consciously deliberate

conduct.” Opp’'n at 3. The defendants assert that the record

The death of M. Lattanzi was the subject of an action that
was previously consolidated with this case. The parties to that
case stipulated to its dismssal on January 9, 2009, |eaving only
the parties bringing clains on the basis of M. Ferguson’s death
as the only plaintiffs in the case.
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reflects only ordinary negligence, at nost, and fails to provide
facts sufficient to create a genuine issue of material fact as to
intentional or reckless actions undertaken by the defendants in

relation to the “precise harni to the plaintiffs’ decedent.

A Safety Policies in Place during “Turnaround” of the
Unit 36 Reactors

On Novenber 5, 2005, M. Ferguson was working on a
mai nt enance project involving at Unit 36-R-1. Unit 36-R 1 is one
of three silo-shaped reactor vessels that are part of the
“hydrocracker” unit at DCR. The other two reactor vessels are
referred to as 36-R-2 and 36-R-3. The three reactors are
arranged in line with each other, with a nmetal deck providing
access to all three reactors. At the center of the Unit 36-R1
reactor’s deck is a manway entrance. Wen the reactor is in use,
a large “L” shaped pipe (the “top elbow’) is attached to both the
top of the manway entrance and to a nearby pipe. Wen the
reactor is shut down for maintenance, the top elbowis renpoved to
permt entry into the reactor for maintenance purposes. Defs’
Exs. 15-19; Def. Br. at 3-6.

In the fall of 2005, DCR underwent a “turnaround,”
which is the termused for the period of tinme when certain units
of a refinery are out of service while workers perform
mai nt enance work on the unit. PRG contracted with Matrix and

Cat al yst Handling Services (“Catalyst Handling”), anong other
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conpanies, to performcertain portions of the nmaintenance work on
the Unit 36 reactors. PRG also contracted with Allied Services,
Inc. and ProTech Engi ngeering, Inc. (“ProTech”) to coordinate the
work of contractors like Matrix and Catal yst Handling. Defs’

Exs. 26, 27. Andy Tedeschi, of Allied Services, and Bill Pyatt,
of ProTech, were denom nated by the defendants as “contract
admnistrators” for Unit 36 and oversaw nany aspects of the
turnaround relating to Unit 36. Defs’ Exs 28 at 14-17; 29 at 19-
20.

DCR i npl enented a safety plan as part of the planning
process for the turnaround. The safety plan is a docunent that
i ncl udes specific safety expectations, including instructions on
the i ssuance of work permts and confined space entry
requi renents. The plan provided that “nmutual understanding is
required for all jobs where permts are required.” Defs’ Ex. 32
at 3.

In addition to the safety plan, DCR issued “Bi d Books”
to contractors who wished to bid on the work for the different
units at DCR Defs’ Ex. 33. The Bid Book for Unit 36 contains a
list of tasks that a contractor would need to conplete during the
turnaround, detailed schematics of the reactor, and certain
safety warnings. Anpong the safety warnings are two entries which
read: “This reactor requires full PPE [Personal Protective

Equi prrent] for inert entry” and “Do not enter this reactor



wi t hout stand-by personnel/safety equi pnent/100%tie-off &
correct nonitoring.” 1d. at VALO7805.

Matrix received a copy of both the safety plan and the
Bid Book for Unit 36. Opp'n at 6. The defendants convened two
nmeetings in August of 2005 at which the scope of work for the
reactors at Unit 36 was di scussed. David Huppmann, the
t ur naround project manager for Matrix, and Domnic Gicco, a
Matri x boil ermaker general foreman, appear as “required
attendees” on an email notification of those neetings. Defs’ Ex.
35. David Huppman’s deposition testinony recites that he does
not recall attending those neeting. Defs’ Ex. 37 at 96:6-22.3
Anot her emai|l discusses a presentation by Catal yst Handl i ng
regardi ng safety coordination. Domnic Gicco is again anong the
names of the required attendees. Defs’ Ex. 38.

DCR provided shift schedules for the work at Unit 36-R-
1, which identified the job steps for each of the hydrocracker
reactors and noted which steps required the use of fresh air
equi pnent. Defs’ Ex. 39. The shift schedule for work at Unit
36-R-1 for the night of the accident states that “this reactor

requires full PPE for inert entry.” 1d. at VALO5114. The

The plaintiffs brief in opposition to the notion for
partial summary judgnent states that David Huppnan recall ed
attendi ng one of these two neetings. The brief, however,
provi des no citation to Huppman’s testinony on this point.

Al t hough the plaintiffs occasionally cite to Huppman's testi nony
t hroughout their brief, they have not included that testinmony in
their subm ssions to the Court.



plaintiffs note that several w tnesses have testified at
deposition that “Val ero managers woul d often change the job step
sequence or job requirenents, just as they had changed the job
step sequence on the night of the accident.” Qpp’'n at 7.

Wl liam Hunt, manager of technical services at DCR, testified
that the job step sequence for the day of the accident was
altered at a neeting held the day before the accident. PIs’ Ex.
29 at 90:3-93:16. Andre Tedeschi, a turnaround planner at DCR
al so testified to a schedul e change for the job step sequence of
the night of the accident. Pls’ Ex. 9 at 98:19-99:2. Tedesch
further testified that work on the top el bow proceeded at tines
Wi thout fresh air barricades in place and wi thout fresh air
breat hi ng apparatuses in place. 1d. at 192. M. Tedeschi also
testified, however, that he was not personally involved in the
determ nati on of which aspects of the turnaround should be
designated as a “fresh air” job. [d. at 194:6-7.

In July of 2005, prior to Valero's takeover, DCR
instituted revisions to a set of standing instructions and permt
forms and conducted training of refinery operations personnel and
contractors. Defs’ Ex. 41 at VAL05284-05287. Standing
instruction 2.5.12 contains DCR s Confined Space Witten Program
in which reactors are |isted anong the exanples of “confined
spaces.” Defs’ Ex. 43 at VAL11719. The standing instructions

state that “nost confined spaces in the Delaware City Refinery



Wil be classified as permt required confined spaces” and that
such spaces contain or have the potential to contain a hazardous
at nosphere. 1d. The standing instructions further state that
“entry into confined spaces shall only be allowed after
consideration of an alternate nethod of performng the work from
outside the space” and that “an entry permt nust be prepared to
docunent that the space is safe to enter” before any entry of a
permt required confined space is authorized. 1d. at VAL 11724.

The standing instructions require the devel opnment of a
confined space pre-plan prior to entry into a confined space.
Pre-plan neetings were to be held in order “to provide gui dance
to the permt issuer, the stand-by person(s) and the entrants
regardi ng the planned scope of work and the expected hazards and
safeguards.” One result of the pre-plan neeting was to be a
“witten description of the planned permt required confined
space entry to identify and elimnate any hazards and to
communi cate [such] information to all parties involved prior to
the start of the work.” 1d. at VAL 11723.

A confined space pre-plan neeting report outlines the
scope of maintenance for Unit 36-R-1. Defs’ Ex. 44. This
docunent includes a sketch of the reactor with notes on the
di nensi ons of certain of its conponents. On a page dedicated to
t he catal yst dunpi ng phase, the docunent contains a section

titled “Atnospheric Mnitoring Requirements,” which |ists



nitrogen anong a group of gases to be tested upon initial entry.
The sanme notation is found on a page dedicated to the task of

cl eaning the reactor using a soda ash wash and cat al yst | oadi ng.
Id. During discovery, counsel for Matrix produced a copy of this
sane pre-plan report that was in its possession after the
accident. Defs’ Ex. 45.

DCR s standing instruction 2.5.1 governs the issuance
of “safework, hot work and confined space entry permts.” Defs’
Ex. 47. The instruction describes the requirenment of nutual
understanding as a prerequisite to the issuance of a permt. As
part of the nutual understanding requirenent, a “signer and the
foreman/craftsmen nmust review the permt and jointly visit the

job site, and nmust conpletely understand the conditions,

limtations and precautions of the issued permt.” [1d. at

VAL04966 (enphasis in original).

Standing instruction 2.5.8 governs procedures for
performng fresh air work. Defs’ Ex. 46. The instruction states
that “[wjork activities in known or potentially IDLH (I mredi ately
Dangerous to Life or Health) atnospheres require the use of air-
supplied ‘fresh air’ respiratory protection equi pnent. These
at nospheres could include . . . oxygen deficient atnospheres
involving nitrogen . . . .7 [d. at VAL 04392. The sane
instruction requires air-supplied respiratory protection zones to

be “roped off at a sufficient distance fromthe source with red &



white barrier tape inprinted with ‘ HAZARDOUS AREA KEEP QUT' to
prevent unauthorized personnel fromentering [the] area.” 1d. at
VAL 04395. The instructions list “barricading or taping off
area” as one of the responsibilities of the worker and/or
contractor. |d. at VAL0O4397. A separate section lists the
preparation of permts for a job as a responsibility of the
operating personnel. 1d. at VAL 04396.

Mut ual under standi ng of safety requirenents by both
oper ati ons personnel and craftsnmen or contractors was required
under the standing instructions. Defs’ Ex. 47 at VAL 04966. A
written acknow edgnent and nutual understandi ng agreenent signed
on Cctober 16, 2005, provided for one DCR operator to issue a
permt and another operator to performthe required job site
visit under the nutual understanding policy. Defs’ Ex. 48. The
agreenent also states that “when all parties have cone to a
mut ual understandi ng regarding the permt requirenents, work may
then begin.” 1d.

As with the job step sequences di scussed above, the
parties offer conpeting evidence as to the fidelity with which
these standing instructions were treated. Bill Hughes, the night
shift project manager for the turnaround, testified that he
attended nightly neetings to discuss safety. “[A]Jt sone point in
time, we had a di scussion about whether or not this nutual

under st andi ng was taking place in the field, and at this safety



meeti ng, which included folks fromoperations and the craft
foreman and the contract adm nistrators and al so Val ero safety
people . . . we discussed the fact that it didn't |ook |ike

mut ual understandi ng was taking place in the field. . . .7 Pls
Ex. 3 at 33:13-24. This testinony was offered in response to
questioning by the plaintiffs concerning the enforcenent of a
policy under which a permt witer would personally need to
performthe job site visit, a policy different fromthat
contained in the witten agreenent concerni ng nutual
under st andi ng. See Defs’ Ex. 48. Hughes also testified that “the
permt witer was sitting at the desk and that [he was] having
soneone else visit the job site.” Defs’ Ex. C at 37:17-20.

Brian McCl oskey, a nighttine safety superintendent,
testified simlarly. He stated that “[t]he issuer of the permt
fromthe operation standpoint need[ed] to make sure that soneone
conduct[ed] that with the acknow edger of the permt and that the
joint job site inspection [took] place.” Pls’ Ex. 12 at 81:1-5.
He testified that the signer of a permt was not required by
managenent to personally performthe related job site inspection.
McCl oskey further testified that he was unaware of any witten
perm ssion from managenent allow ng a person other than the
signer of a permt to performthe job site inspection. However,
he also stated that “the witer of the permt didn't have to

[ personally performthe job site inspection] as |ong as anot her

10



operator famliar with the unit had the nutual understandi ng and
did the joint job site inspection. . . . Nobody ever said that
couldn’t happen.” 1d. at 84:7-12.

Vince King, an operating area superintendent, testified
that he was unaware of operators “intentionally and deliberately
ski p[ping] job site inspection” at the tinme of the turnaround.
Pls Ex. 18:7-16. WIIliam Whitaker, an operator on the
hydrocracker unit, testified that permt witers “would generally

wite the permt and then they’'d hand it to the operator
that was in charge of that certain area and then they [the
operator] would go out.” PIs’ Ex. 17 at 93:11-14. \Witaker also
agreed during his testinony that “permt witers at the tinme of
this fatal accident were not allowed to go out and actually do a
nmut ual understanding site inspection.” [d. at 91:21-92: 3.

David Wi te, also an operator on the hydrocracker unit,
testified concerning the use of “assigned permt witers” to
fulfill nutual understanding. Defs’ Ex. E at 27-39. He also
agreed with plaintiffs’ counsel that this procedure “save[d] tine
and personnel by skipping that otherw se mandatory [standing
instruction] 2.5.1 job site visitation by the permt witer.”

Pls” Ex. 20 at 147:3-6. John Ward, a maintenance director,
testified that he was unaware at the tine of the accident that
permt witers were not required to performjob site inspection.

Defs’ Ex. F at 325:16-19.
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Prior to the turnaround, DCR conducted nonthly audits
of work permts. Defs’ Ex. 52. Audits prepared for the nonths
of February, March, April and May 2005 |list the hydrocracker as
one of the units achieving 100% conpliance. [|d. The audit
prepared for August 2005 lists two problematic permts anong
those selected for auditing. A comment relating to the first of
those two permts states: “equi pnent |ast contai ned not
conpleted. Signature section not conpl eted by operations.

Oper ations cl oseout not conplete.” 1d. at VAL0O8383. A conment
relating to the second problematic permt states: “Job
description not adequate for the job. Operations closeout not
conplete.” 1d. Comments relating to all other permts audited
fromthe hydrocracker unit state either “Permt OK’ or state that
the contractor failed to sign the permt follow ng the conpletion
of the permtted task. 1d. The hydrocracker unit was not
included in the Septenber 2005 audit, nor are audits provided
fromthe nonths of the turnaround. |d.

Al'l contractor enployees working at DCR during the
turnaround were required to conplete the DCR contractor safety
orientation. The defendants provide records denonstrating that
John Ferguson attended this mandatory orientation. Defs’ Ex. 54.
M. Ferguson’s signhature appears on a docunent |isting
participants in a new enployee training session on August 31,

2005. 1d. at MATRI X 001966. The orientation included a warning
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regarding nitrogen as a “potential refinery hazard.” Defs’ Ex.
40 at VAL11712. M. Ferguson’s signature also appears on a form
acknow edgi ng M. Ferguson’s recei pt of an enpl oyee safety
handbook. Id. at MATRI X 001967.

DCR required that all contractors, including M.
Ferguson’s enpl oyer Matrix, follow the DCR contractor safety
guidelines. Defs’ Ex. 53. These guidelines state that
contractors are required to ensure that “each enployee is trained
in the work practices necessary to safely perform his/her job.”
Id. at VAL04827. The guidelines further require that each
contractor maintain a safety representative on site, who is
responsible for all safety-related activities. 1d. at VAL04832.
Finally, these guidelines require that each contractor generate a
“safety action plan for the turnaround.” 1d. at VAL04829.

Matrix did create a safety action plan. Defs’ Ex. 55.
The plan states: “we will prepare our enployees to performtheir
assigned tasks in a safe and professional manner through site
specific training that will be conpleted i mediately foll ow ng
the Valero refinery specific training.” 1d. at MATRI X 013953.
Davi d Huppman, a project manager for Matrix, testified that
Matri x was not contracted to performinert entry during the
turnaround at DCR.  Hupprman Dep. at 98-101.

Prior to the turnaround at DCR, Valero created

Corporate Safety and Health Guideline 13 (“SHG 13"). This safety
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gui deline “defines the m nimumrequirenents that nust be
i npl emented to protect enployee and contractor personnel fromthe
potential hazards associated with the use of nitrogen within
conpany facilities.” Defs’ Ex. 80 at 1. Anobng its requirenents,
t he guidelines include the need to “ensure that DANCER signs are
posted at all |adders and stairways that provide access to the
vessel ,” that “a physical barrier wwll be installed and
mai nt ai ned over the opening,” and that “the barrier may be
renmoved only be authorized personnel entering the confined
space.” 1d. at 2.

When Valero nerged with PRG in Septenber of 2005, it
did not inplenment SHG 13 in conjunction with the other safety
guidelines in place at DCR Defs’ Ex. 82 at 202:14-23. Patrick
Covert, the Health, Safety and Environnental Director at DCR
testified that the conpany intended to review all of the
gui delines and standards in place after the turnaround. 1d. at
202:18-23. He testified that he “didn’t feel it was appropriate,
going into a turnaround, to change the policies and procedures in
pl ace because it would have created nore of a safety hazard.”
Id. at 203:5-9.

Val ero had al so established certain safety precautions
at a separate facility located in Paul sboro, New Jersey. These
precautions involved the use of “manway | ockout devices,”

prohibiting entry into vessels containing nitrogen. On My 22,
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2002, at the Paul sboro facility, a contractor nanmed Ti nothy
Tillger died of nitrogen asphyxiation. Defs’ Ex. 76. The

acci dent occurred when Tillger entered into an instrunment cabinet
containing nitrogen. 1d. Following this incident, an

i nvestigation by the Occupational Safety and Health

Adm nistration led to an “abatenent action,” in which OSHA
required Valero to develop guidelines to prevent simlar future
accidents. Defs’ Ex. 78 at 58:1-14. Follow ng the abatenent
action, Valero drafted SHG 13, discussed above. Pls’ Ex. 14 at

183:17-22.4

B. The Underl yi ng Acci dents

As part of the maintenance work at Unit 36-R-1 during
the turnaround, the top el bow pi pe connected to the manway was
renmoved in order to allow Catal yst Handling workers to renove
spent catalyst inside the reactor. Catalyst is used in

hydr ocracki ng to convert heavy oil feedstocks into lighter fuel

“The plaintiffs assert that Valero al so devel oped the use of
t he manway | ockout devices as a result of the abatenent action
and that such devices were not in place at the Paul sboro facility
at the time of Tillger’'s death. However, the deposition
testinmony to which the plaintiffs cites in support of this
contention does not state that the | ockout devices were devel oped
in the abatenent action. See Pls’ Ex. 14 at 183:6-15 (“Q And
Paul sboro, you are aware, were required as part of an OSHA
abat enent action to actually inplenent nitrogen safety
requi renents, including manway | ockout devices, correct? .
[A'] | amnot aware of that specifically being part of the
abat enent action.”).
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products such as gasoline, kerosene and diesel. Wile the
catal yst is renoved, nitrogen was nai ntained inside Unit 36-R-1
because the spent catal yst woul d otherw se present a danger of
conbusti on.

John Lattanzi was selected by Matrix to be the
nighttinme foreman for Matrix workers at the Unit 36 reactors.
Defs’ Ex. 60 at 169-170. M. Lattanzi’s crew provi ded assi stance
to Catal yst Handling workers who were renoving the catal yst.

Defs’ Ex. 61. John Ferguson’s nane appears in a list of enployee
signatures contained in a docunent titled “Job Safety Anal ysis”
relating to catal yst renoval and dated COctober 20, 2005, and
signed by M. Lattanzi. |d. During the |oading of catalyst into
the reactor, a nitrogen atnosphere was introduced to reduce the
ri sk of conbustion. Defs’ Ex. 59 at 26:4-22. \Wen Catal yst
Handl i ng workers performed work in a nitrogen atnosphere, they
woul d wear fresh air breathing equipnment. Defs’ Ex. 25 at 50: 1-
15.

The catal yst | oading process for Unit 36-R 1 was
finished early in the norning of Novenber 4, 2005, after which
poi nt the Catal yst Handling workers videoed the reactor bed to
denonstrate to others stationed el sewhere in the refinery that
the job had been conpleted. 1d. at 119-20. This video was
viewed by Catalyst Handling' s nighttine foreman Eric Crum Val ero

engi neer Randy Cashi o, and an engi neer fromthe conpany t hat
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provided the catalyst. 1d. at 140-42. That video showed a rol

of duct tape that had been left inside the reactor. 1d. 91:23-
94:11. This roll of tape was not identified or renoved foll ow ng
the initial viewing of the video. |d.

During the dayshift on Novenber 5, 2005, work was
performed on the nitrogen piping at Unit 36 so that nitrogen
could be piped into Unit 36-R-2. This work required that the
nitrogen flowto Unit 36-R-1 be turned off for five to ten
m nutes. Nitrogen flow then resuned to Unit 36-R- 1. Janes
Hughes, the operator who physically turned the val ves diverting
nitrogen to the different reactors on Novenber 5, testified that
ni trogen seeped out of the reactor’s top as potentially
conbusti bl e at nosphere was purged fromthe reactor. Pl’'s Ex. 31
at 70-72.

Wl liam Hurt, manager of technical services at DCR
testified that prior to the nightshift of Novenber 5, 2005, DCR s
managenent decided to begin the process of installing the top
el bow on Unit 36-R-1, a process that required rearranging the
pre-set job sequence. Pls’ Ex. 29 at 89-93. Andre Tedesch
testified that M. Lattanzi, Bill Pyatt and he attended a neeting
at which the work schedul e was di scussed. Defs’ Ex. 28 at 59:1-
8. Tedeschi testified he could not “say for sure that we

menti oned nitrogen purge” while Bill Pyatt was in the room but
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he also testified that “it nost likely was [discussed].” [d. at
59: 3- 24.

M. Lattanzi received a safe work permt, nunbered
35249, at 7:00 p.m on Novenber 5, 2005. This permt was issued
by DCR enpl oyee Byron Johnson for “loading catalyst” at Unit 36-
R-2. Defs’ Ex. 67. M. Lattanzi held a neeting after receiving
the permt at which he reviewed that permt with the crew. Defs’
Ex. 6 at 78. At this neeting, M. Lattanzi assigned Cerald
Spears to work on the reactor deck on top of Unit 36-R- 2, while
the remai ning crew nenbers (including Roy Spears) renained at the
bottom of the reactor. M. Ferguson did not attend this neeting
because he was at his brother’s wedding. Defs’ Ex. 10 at 73:2-9-
78:18; PIs’ Ans. St. Undisputed Fact, 1Y 130-31.

At 9:00 p.m, M. Lattanzi returned to the hydrocracker
control roomand received a safe work permt nunbered 35706. This
permt includes a job description that reads: “install top
el bow.” This permt was al so signed by Byron Johnson, who
checked off a box | abeled “n/a” related to nitrogen purges and
inert conditions. At his first deposition, Johnson testified
that he told M. Lattanzi at the tine the permt was issued that
the task was a fresh air job. Defs’ Ex. 68 at 108:21-22.

Johnson also testified that M. Lattanzi informed himthat he
pl anned only to set up his tools for a later installation. Id.

at 108: 19-24-109: 1.
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The plaintiffs offer deposition testinony from Car
Ward, who was al so present at the tine the permt issued and who
testified that he did not recall those exact words, “fresh air,”
bei ng used by Johnson at that tinme. Pls’ Ex. 21 at 48:24. (On
the back of the 35706 permt is the signature of John Ferguson.
Defs’ Ex. 69. The record contains no evidence that a job site
visitation was performed relating to this permt.

John Ferguson arrived for work on the eveni ng of
Novenber 5, 2005, at 9:16 p.m Defs’ Ex. 71. M. Lattanzi
assigned himto work on the deck of Unit 36-R-1 along with Roy
Spears. Spears testified that when he and M. Ferguson arrived
on the deck, there were several pipefitters already at their
work. Spears testified that there was a wooden cover and plastic
sheeting over the manway entrance into the reactor. Defs’ Ex. 7
at 83:24-84:15. The record contains conflicting testinony
regardi ng the presence of red warning tape at the manway
entrance. Kenneth Borman, a Catal yst Handling supervisor,
testified that he wapped such tape around the stud protectors of
the manway entrance. Defs’ Ex. 8 at 152:24-153:6. O her
W tnesses testified that they did not recall any such tape at the
accident scene. E.qg., Defs’ Ex. 7 at 81-83; Pls’ Ex. 24 at
109: 6- 9.

Roy Spears testified that either he or M. Ferguson

removed t he wooden plank and plastic sheeting fromthe manway
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entrance. Defs’ Ex. 7 at 84:10-11. Spears testified that the
two nen then began the work of cleaning the joint inside the
studs of the manway entrance. |1d. Wile they worked, another of
the pipefitters on the deck shone a flashlight into the open
reactor and saw the roll of duct tape. [d. at 82:10-13.

M. Ferguson attenpted to fish out the roll of duct
tape using a length of nine-wre. Roy Spears testified that the
i npetus for the use of the nine wire to fish out the roll of duct
tape was the need for safety in the presence of nitrogen. Defs’
Ex. 7 at 137:5-15. Roy Spears had descended fromthe reactor and
asked M. Lattanzi about renoving the roll of duct tape. Spears
testified that Bill Pyatt was next to M. Lattanzi at the time he

asked about the duct tape. 1d. at 93:20-24.° Spears al so

°Al t hough the Court need not nake any determination on this
point to resolve the present notion, the parties dispute Bil
Pyatt’s role during the turnaround. The defendants characterize
Pyatt as an enpl oyee of ProTech, a contracted conpany assisting
in the turnaround. The plaintiffs argue that Pyatt was acting as
a Valero agent. Mich of the evidence the plaintiffs provide only
i ndicates that Pyatt took orders fromValero, e.qg. PIs’ Ex. 11 at
19-21 (Deposition of Brian M oskey, “Q But Bill Hughes was a
direct Valero enployee and M. Pyatt at the nighttinme wuld take
his directions fromhin? A M. Pyatt would take it from M.
Hughes, correct.”). At the deposition of Vincent King, the
plaintiffs’ counsel asked a question in which he characterized
M. Pyatt as authorized to speak on behalf of Valero. PlIs Ex.
18 at 16:13-21. King did confirmthis characterization although,
as an operating area supervisor, it is unclear as to what basis
King had to make such a confirmation. An operator, Robert Hall,
simlarly “confirmed” a characterization made by plaintiffs
counsel regarding Bill Pyatt as an agent of Valero. Pls’ Ex. 19
at 29:13-16 (“Q GCkay. And he [Pyatt] |likew se was the eyes,
ears and voice of Valero for contractor interchanges during the
night shift? A | believe so.”).
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testified that M. Lattanzi and Pyatt both ascended Unit 36-R-1
after conversing with Spears. 1d. at 98:11-17.

At 11:30 p.m, at approximately the sanme tinme that M.
Ferguson was attenpting to retrieve the roll of duct tape, DCR
held a safety neeting, which Matrix forenen were asked to attend
if possible. Defs’ Ex. 72; Defs’ Ex. 73 at 211:13-18. A Matrix
safety representative testified that he recalled that neeting
i nvol ved a di scussion of the setting of the top el bow and a
di scussion of fresh air work. Defs’ Ex. 73 at 212:10-18.

Al so contenporaneous with M. Ferguson’s attenpt to
retrieve the roll of duct tape, was Gerald Spears’ work on the
deck of Unit 36-R 2. Gerald Spears testified that he could
observe the deck of Unit 36-R-1 fromhis position on the
nei ghboring reactor. Defs’ Ex. 10 at 83:2-12. Cerald Spears
testified that M. Ferguson was outside the studs on the manway
entrance and that he was in a “kneeling position” attenpting to
fish the duct tape fromthe inside of the reactor. 1d. at
106: 14- 22.

Carlton Ginmes was also working on Unit 36-R-2 at the
time of the accident. He testified that he observed M. Lattanzi
and a second man “pani cking” around the entry into the reactor.
Defs’ Ex. 13 at 48:8-19. Gines testified that he observed M.
Lattanzi place a |l adder into the reactor and clinb into the hole.

Id. at 48:15-24. Gines testified that he saw t he second man
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begin to clinb into the reactor, but that he stopped and threw
his | egs back onto the secure side of the reactor’s railing. 1d.
The defendants contend that the second man’ s descri ption matches
that of WIlliam Pyatt.

Pyatt’s testinony differs fromGines’'. Pyatt stated
t hat he observed M. Ferguson “kneeling, . . . |leaning over [the
opening]” in an attenpt to fish out the roll of duct tape. Defs’
Ex. 29 at 19-20. Pyatt testified that while M. Ferguson
attenpted the retrieval, he walked to Unit 36-R-3, which shared a
deck with Unit 36-R- 1. Pyatt testified that he was gone for five
m nutes and when he returned neither M. Ferguson nor M.
Lattanzi were on deck. Pyatt testified that he then | ooked into
the manway entry and saw the two nen in the reactor. |d. at
71:1-20. Pyatt testified that he put his own head over the
entryway when | ooking into the reactor and that he did not
realize that he was subjecting hinself to a danger of nitrogen
asphyxi ati on when doing so. 1d. at 72:6-13.

M. Ferguson and M. Lattanzi were renoved fromthe
reactor but each man had already died. Both nen died from
ni trogen asphyxiation. The parties dispute how M. Ferguson
entered the reactor. The defendants claimthat M. Ferguson
clinbed into the reactor; the plaintiffs claimthat he fell into
the reactor after becom ng disoriented due to the effects of

nitrogen | eaking onto the deck.
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C. Prior Accidents and Incidents involving Val ero

The parties differ as to the nunber and rel evancy of
prior accidents at the defendants’ facilities. The defendants
claimthat there have been nine prior incidents involving
nitrogen at conpanies currently owned by Valero and two prior
incidents involving nitrogen at DCR. Defs’ Br. at 27 (citing
Defs’ Exs. 74-77). The evidence provided by the defendants
relating to the first of these incidents is essentially
uncontradicted by the plaintiffs. Pls’ Ans. St. Undi sputed Fact,
19 204-13. That incident occurred in 1998 at a pipeline in
Ckl ahoma owned by U tramar Di anond Shanrock. Two contractors
di ed by asphyxi ation due to nitrogen exposure while working in a
trench that they dug to expose the pipeline. Defs’ Ex. 74. The
second incident involved the Paul sboro, NJ, accident discussed
above in which a contractor died by nitrogen asphyxiation.

The third incident occurred on Novenber 24, 1997, in
Texas City, Texas. Two nen were exposed to nitrogen while
working on a refinery reactor, both |ost consci ousness but were
then rescued by co-workers. Defs’ Ex. 74 at VAL37985-88. The
parties dispute the manner in which the two nen at the Texas City
refinery actually got into the reactor. The plaintiffs contend
that the nmen fell into the reactor fromthe deck. Pls’ Ans. St

Undi sputed Fact, 19 204-13. The defendants suggest that they
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voluntarily entered the reactor. Defs’ Br. at 28. An incident
report included interviews with the two nen contains their
statenents as to the events of that day. Each stated that the
| ast thing they renenber before passing out was working on the
reactor deck. Pls’ Ex. 6 at VAL46338, VAL46355.

The plaintiffs further rely on certain incidents that
took place at DCR. The first occurred on Cctober 12, 2005, and
i nvol ved a crane accident. No one received any injuries in this
incident. A recomendation in the incident report was to “review
permt procedures, with respect to nutual understanding, with
Ref ormer operators.” Defs’ Ex. J at VAL 46744.

A second incident occurred earlier, on Novenber 15,
2004, involving a contractor naned Sean Del aney. Del aney had
clinbed a scaffold to the top of a reactor that was under
nitrogen purge. No one had nmade Del aney aware of the fact that
the reactor was under a nitrogen purge and the incident was
recorded as a near-mss. Pls’ Ex. 12. The incident report
created after the incident notes that “the permt issued for
scaffold support [i.e., the permt Del aney was worki ng under] is
general . . . so nutual understanding of the potential hazard
involving scaffold inspection at 29-R-3 while the reactor was
bei ng purged was not achieved.” |1d.

The plaintiffs also offer a |ist of “docunented safety

deficiencies and prior incidents at DCR and other relevant Valero
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docunents.” Pls’ Ex. 3. In addition to the incident involving
Sean Del aney di scussed above, this list references four prior
incidents involving nitrogen at DCR.  The first allegedly
occurred on July 24, 1995. The docunent corresponding to this
particular incident is a two page, hand-witten list of notations
which state that certain people assisted at “29-R-6 rescue.” The
Court can find no specific nmention of the nature of the incident
or of the rescue. PlIs’ Ex. 6 at VAL48277-78.° The second

i nci dent involved a contractor named Bob Bagonis. A DCR incident
i nvestigation report notes that Bagonis becane |ightheaded as a
result of exposure to nitrogen while calibrating instrunents in

t he hydrocracker CEMS shelter, not the reactor or the reactor
deck. Defs’ Ex. 83; PIs’ Ex. 6 at VAL49961. The incident report
states that Bagonis closed the wong valve while performng his
calibration, thereby releasing nitrogen into the environnent.

Id. The third incident involved a blown valve that exposed a
worker to the risk of burning by liquid nitrogen. Pls’ Ex. 3 at

VAL45686. The fourth incident also involved a blown val ve on a

®The plaintiffs cite to this docunent, as they do for nuch
of their evidence, by Bates nunber and not as an individually
nunbered exhibit. The docunents within a particular exhibit are
not arranged in order of either their Bates nunbers or by the
order of the corresponding incident as listed in the plaintiffs
prepared chart of incidents. This docunent relating to the July
24, 1995, incident, for exanple, was found buried within an
entirely different exhibit than the one cited by the plaintiffs.
The Court has scoured both plaintiffs’ exhibits 3 and 6 for
further information regarding this incident, but has found
nothing to el aborate on the brief |log entries.
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nitrogen tank; the plaintiffs cite to an email concerning the
event. Pls’ Ex. 3 at 45404, 45406.

Finally, the plaintiffs cite to an issue of DCR s
Tur naround Tabl oi d, a conpany publication concerning the process
of the turnaround and di scussing safety issues. On Qctober 21,
2005, the Turnaround Tabl oid noted an increase of injuries over
the preceding ten days. The docunent includes a list of those
injuries. None of the injuries states that it involved a worker
who was unaware of exposure to a nitrogen atnosphere. One
incident is noted as involving a worker who “ran out of air
during a ‘fresh air’ job.” The other incidents involve physical
injuries such as eye irritation, tw sted ankles, burns and cuts.

Pls” Ex. 3 at VAL06934.

1. Analysis

The defendants have noved for sunmmary judgnment on the
plaintiffs’ clains for punitive damages. On a notion for summary
judgnent, a court nust view the evidence and draw reasonabl e
i nferences fromthat evidence in the |ight nost favorable to the

party opposing summary judgnent. See, e.d., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986). Sunmmary judgnment is

proper if the pleadings and ot her evidence on the record “show

that there is no genuine issue as to any material fact and that
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the noving party is entitled to a judgnent as a matter of law”

Fed. R Cv. P. 56(c).

A. Del aware Law on Punitive Damages

The parties do not dispute that Del aware | aw applies to
this notion for summary judgnent. Moreover, both parties, as

well as the Court, agree that Jardel Conpany v. Hughes provides

the applicable standard for awardi ng punitive damges on the
basi s of recklessness. 523 A 2d 518 (Del. 1987). Jardel states:

out rageous conduct [calling for punitive damages] nmay
be the result of an evil notive or reckless

indi fference. |n rough approxi mation, these terns
parallel the wilful and wanton standard of [autonobile
and prem ses] guest statutes. Each refers to a
distinct state of m nd, one a conscious awareness, the
ot her a conscious indifference. But each requires that
t he defendant foresee that his unacceptabl e conduct
threatens particular harmto the plaintiff either
individually or as part of a class simlarly situated.
We prefer the term"reckless indifference" to the term
"wanton," which has statutory roots now | argely
extinct. However, the sharp distinction, drawn by this
Court in McHugh v. Browmn . . . is still apt.

Want onness is no nore a formor degree of negligence
than is wilfulness. WIfulness and wantonness invol ve
an awareness, either actual or constructive, of one's
conduct and a realization of its probable consequences,
whi | e negligence | acks any intent, actual or
constructi ve.

Jardel Co., 523 A 2d at 529-30.

The plaintiffs attenpt to cast their case as one
denonstrating intentional conduct by the defendants sufficient to
warrant punitive damages. Jardel, however, rejects the

plaintiffs’ attenpt to conflate “intent to performan action” and
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“intent to manifest the probable harns flow ng fromthose
actions.” See Opp'n at 47 ("Thus, to the extent that Jardel has
any applicability to this case, it provides support for the

subm ssion of this case involving intentional, wllful and wanton
mal f easance to a jury. . . ."). To win punitive damages on a
claimfor reckl essness, a defendant nust be consciously
indifferent to the harmthey inflict, not sinply conscious of the

actions which result in that harm Jardel Co., 523 A 2d at 530.

Jardel reiterates this point in outlining the elenents of the
reckl ess indifference standard:

Two significant el enents nust be present for

reckl essness to exist. The first is the act itself,
e.g., in accident cases the negligent operation of a
not or vehicle or aircraft, in a products liability
claimthe manufacture or distribution of a defective
product or, as in this case, the decision to provide
[imted security in areas to which the public has been
invited. The second, crucial elenent involves the
actor's state of mnd and the issue of foreseeability,
or the perception the actor had or should have had of
the risk of harmwhich his conduct would create. The
actor's state of mnd is thus vital.

Id. (enphasis added). The "consciousness” elenent is tied with
the foreseeability of harm not nerely conscious or intentional
decisions to take a particular course of action.

The plaintiffs offer no evidence that woul d reasonably
support a finding that anyone working for the defendants intended
to bring about the death of John M. Lattanzi or John Ferguson.
The fact that the defendants intentionally adopted a particul ar

safety guideline or even that they intentionally ignored such a
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guideline is not the equivalent of intending that the plaintiffs’
decedent s asphyxi ate through exposure to nitrogen. The only

pl ausi bl e ground for an award of punitive damages in this case is
reckl essness on the part of the defendants. Therefore, the Court
will continue wth a discussion of the standard for proving

reckl essness sufficient for an award of punitive danages.

The Jardel Court described the analysis for a claimof
reckl essness. The defendant in Jardel was a property owner who
had i nplenented limted security over its parking lot. The
plaintiff was brutally assaulted in the parking | ot and sued on
the theory that the defendant should have inplenmented nore
stringent security neasures. Jardel in discussing the
reckl essness standard as applied to that case, stated:

Where the cl ai mof reckl essness is based on an error of
judgnment, a form of passive negligence, the plaintiff's
burden is substantial. It nmust be shown that the
preci se harm whi ch eventuated nust have been reasonably
apparent but consciously ignored in the fornul ation of
the judgnent. In this case, Jardel m ght reasonably
have been on notice concerning the incidents of general
crimnal conduct occurring in its parking lot. But no
i nci dent approachi ng the magni tude of the ki dnapping
and rape of the plaintiff had been reported in the
thirteen nonths of the G obe contract.
ld. at 531. The Court continued by stating that it "nay have
been an error in judgnment, and thus negligence, for Jardel not to
opt for a larger security force, but it can hardly be said that

Jardel turned its back on a known risk." Id.
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The plaintiffs nust denonstrate an awareness and a
conscious indifference towards the particular kind of harm at
i ssue. The Del aware courts cast this elenment of precision
narromy. In Jardel, for exanple, the record reflected 394
incidents of crine reported to police emanating fromthe
defendant's parking lot. "[Qver ninety percent were property or
nonper sonal crinmes. The renai ning incidents, however, involved a
ki dnapi ng at gunpoint, an arned robbery, a sexual nolestation,

i ndecent exposures, and purse snatchings, with approxi mately
one-hal f of these incidents occurring in the mall parking lot."
Id. at 526.

The Jardel Court found these incidents sufficient to
provide a basis for a claimof negligence on the part of the
property owner. "W adopt the Restatenent standard, which
approves the concept that incidents of crimnal activity provide
a duty to foresee specific crimnal conduct.” |[d. at 525-26.
However, the sane history of crimnality did not provide a basis
for a show ng of awareness of a particular risk, abduction and
rape, required for the award of punitive damages. 1d. at 531.

[ NJo i ncident approaching the nagnitude of the

ki dnapi ng and rape of the plaintiff had been reported
in the thirteen nonths of the G obe contract. Even

t hose incidents which mght be deenmed assaultive pale
in conparison with the attack on the plaintiff. The
previ ous kidnaping arose in a donestic altercation, and
no serious physical injury resulted fromany of the

previous crimnal incidents. It may have been an error
in judgnent, and thus negligence, for Jardel not to opt
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for a larger security force, but it can hardly be said
that Jardel turned its back on a known ri sk

Simlarly, in Dick v. Koutoufaris, the plaintiff failed
to denonstrate that the defendant was aware of and ignored the
risk of her particular harm The plaintiff in that case was a
wai tress at a restaurant who was abducted fromthe restaurant's
parking lot and taken to a renote field where she was raped,
robbed and beaten. The plaintiff presented evidence of thirteen
crinmes commtted in the sanme parking |lot over the previous two
years. These crines consisted of car break-ins, tire slashing
and purse snatchings. In addition to these crines, the
defendant's agents admtted to knowl edge of several robberies,
break-ins, tire slashings and purse snatchings. C A No.
88C-NO 114, 1990 Del. Super. LEXIS 283 (Del Super. C. July 11
1990) .

These incidents served as a basis for the claimof
negli gence on the part of the property owner, but did not
constitute a basis for punitive damages. "As in Jardel, the
def endants m ght reasonably have been on notice of the general
crimnal conduct occurring in the parking | ot, but no incident
approachi ng the nagni tude of the kidnaping and rape of the
plaintiff was reported in the two years and nine nonths precedi ng
the incident. Accordingly, it may have been an error in judgnment

for the defendants not to provide warnings or larger security
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measures, but it cannot be said that they turned their backs on a
known risk." 1d. at *17.

By contrast, the facts of Galindez v. Narragansett

Housi ng Associates, L.P., denonstrate an exanple of the |evel of

specificity required for the inposition of punitive damages. In
that case, a broken "closer"” on a door allowed a hallway door in
an apartnment conplex to slam shut suddenly and with great force.
A cabl e repai rman's hand was caught in that door, leading to
severe damage to the hand, including the anmputation of part of
his finger. The comunity manager of the apartnment conplex, an
enpl oyee of the defendants, testified that "she did not hire
anyone or order nmaintenance to fix the broken door cl oser

[and] admtted that she knew (before the plaintiff was injured) a
door without a properly functioning closer is an unsafe condition
that could cause an injury like the one suffered by plaintiff."
C.A. No. 04C 05-073-JRJ, 2006 W. 3457628, *4 (Del. Super. C

Nov. 28, 2006) (unpublished opinion).

Simlarly, in a pre-Jardel case, Harris v. Capano

Hol di ngs, No. 80C FE-120, 1981 Del. Super. LEXI'S 673 (Del.
Super. C. June 25, 1981), the plaintiff provided evidence
sufficient to nake out a case for punitive damages. |n that
case, a five year old boy drowned in a private club's sw mm ng
pool after clinmbing over a fence. The court stated that

deposition testinony containing evidence that enpl oyees of a pool
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were aware of "conditions at the pool which made it highly likely
t hat sonmeone woul d be severely injured or killed" sufficed as

evi dence of reckless indifference. 1d., 1981 Del. Super. LEXI S
673, *8-*09.

In Sterner v. MCGhee, 747 F. Supp. 263 (D. Del. 1990),

also cited by the plaintiffs, two students who ignited a snoke
bonmb in a dormtory, resulting in the death of another student as
a result of snoke inhalation, were denied summary judgnment and a
claimfor punitive damages was permtted to proceed agai nst them
The court held that "it was reasonably foreseeable that a snoke
bonmb, targeted directly under the door of [the decedent's]
encl osed dormtory room involved the risk of causing a fire
wi thin that encl osed space.” 1d., 747 F. Supp. at 271

O her defendants in Sterner did succeed in their own
nmotions for summary judgnent on the punitive damages i ssue.
Wesl ey Col | ege, the owner of the dormtory where the snoke bonb
killed the plaintiff's decedent, had not inplenented specific
al cohol policies in its dorns beyond those inposed by Del aware
law, nor had it repaired a broken fire alarm about which its
agents had know edge at the tinme of the incident. As to the
al cohol policy, the court found no "evidence of record that
officials of Wesley Coll ege had reason to believe that the
Col | ege' s regul ati ons concerning the use of alcohol in the

dormtories were deficient to the point of creating hazardous
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circunstances on the College canpus.” 1d. Wth regard to the
fire alarm the court found that the coll ege had perforned
regular testing of its systemand mai ntained that systemin
proper order. The failure to repair a fire alarmover the
weekend when the incident occurred was evidence of negligence,
but not of reckless indifference. 1d., 747 F. Supp. at 272.
Thus, punitive damages in Sterner survived on a reckl essness
theory only as to the defendants who actually |aunched a snoke
bonmb into another student's dormroom not as to the defendants

responsi bl e for maintaining safety in the dorns.

B. The Plaintiffs Fail to Provide Evidence of Consci ous
| ndi ff erence

The plaintiffs' argunent that Jardel’s discussion of
the standard for proving conscious indifference is inapplicable
to this case is incorrect. Just as in Jardel, the plaintiffs’
theory of harmis that the defendant oversaw a situation in which
t hey coul d and shoul d have adopted certain safety precautions but
chose not to do so. Choosing to forego certain precautions does
not convert a case of recklessness into one of intentional
infliction of harm

The record clearly reflects that the defendants
undert ook several steps to warn agai nst the dangers of nitrogen
and to ensure that their contractors had the training necessary

to performwork in environnents posing a risk of nitrogen
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asphyxi ation. DCR had inplenented a safety plan in advance of
t he turnaround and i ssued bid books to its contractors outlining
the safety issues concerning inert entry. Defs’ Exs. 32, 33.
Matrix attended pre-turnaround neetings at DCR at which the scope
of work for the reactors at Unit 36 was di scussed. Defs’ Ex. 35.
DCR held nightly nmeetings during the turnaround at which safety
concerns were discussed. E.g., PIs’ Ex. 3 at 33. Contractors
were required to attend, and John Ferguson actually did attend, a
contractor safety orientation at which a warning was issued
regarding nitrogen as a potential refinery hazard. Defs Ex. 54.
DCR required contractors to draft their own safety action plans,
which Matrix did. 1d. Defs’ Ex. 55.

The plaintiffs do not chall enge these precautions.
I nstead, the plaintiffs rely mainly on four decisions and
practices at DCR to support a claimof recklessness. The first
is the | ack of manway | ockout devices. The second is the
decision not to inplenent SHG 13 during the turnaround. The
third is the decision to allow nmutual understanding to proceed
with two different operators witing the permt and performng
job-site visitation. The fourth is the alleged failure to
enforce standing guideline 2.5.8, which involved a series of
fresh-air precautions. The plaintiffs could denonstrate
reckl essness in two ways. First, they could denonstrate that the

defendants were aware that the particul ar danger presenting in
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this case persisted in spite of the safety precautions that the
def endants adopted. Second, they could denonstrate that the
def endants were knowi ngly ignoring their stated safety policies
inlight of the risk of the particular harm Either situation
woul d denonstrate that the defendants “turned [their] back on a

known risk.” Jardel Co., 523 A . 2d at 531.°

The plaintiffs fail to provide facts sufficient to
denonstrate that the defendants acted with know edge of the
particular risks in this case. M. Ferguson was at work on the
deck of a reactor under a nitrogen purge, but was not authorized
or expected to retrieve anything frominside the reactor. It is
uncontroverted that M. Ferguson was engaged in an attenpt to
retrieve a roll of duct tape frominside the reactor when he
either fell or clinbed into the open manway of Unit 36-R-1. None
of the past incidents occurring at DCR or other Valero facilities
was of the sanme magnitude of harmas this accident, nor did they
i nvol ve a factual situation simlar enough to this case to

warrant the inposition of punitive damages.

The plaintiffs have also pointed to facts that they
characterize as indications of the defendants’ haste in
perform ng the turnaround. These facts would assist the
plaintiffs in denonstrating why the defendants acted reckl essly
only if the Court found that the defendants had, in fact, acted
recklessly in light of a known risk. Because the Court does not
find that the facts support a claimof recklessness, the Court
wi |l not discuss these aspects of the plaintiffs’ argunent.
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The 1998 incident on the Okl ahoma pipeline, in which
two contractors died of nitrogen asphyxiation, did not involve a
reactor purge or a contractor performng a task beyond the
expected scope of his permt. Defs’ Ex. 74. The Paul sboro
i ncident involved a death by nitrogen asphyxiation, but again not
in connection with work on a reactor and involving a contractor
perform ng an unforeseen task. Defs’ Ex. 76. The 1997 incident
at the Texas City refinery, in which two nen were exposed to
nitrogen, did involve work on the deck of a reactor. That
i nci dent, however, involved neither the death of a worker nor an
unf oreseen task being perforned by anyone. Defs’ Ex. 74; PIs’
Ans. St. Undisputed Fact, 1 204-13. The incident at DCR
i nvol vi ng Sean Del aney on Novenber 15, 2004, involved a near-

m ss, not a death, as well as a broad-ranging “bl anket permt” of
a kind different fromthe limted permt issued to M. Lattanzi
and his crew. Pls’ Ex. 12. The incident at DCR on Cctober 12,
2005, involved a crane accident conpletely unrelated to nitrogen
exposure. Defs’ Ex. J.

Nor does the plaintiffs’ list of “docunented safety
deficiencies and prior incidents at DCR' provide facts to support
a claimthat DCR turned its back on a known risk. The |ist
includes five incidents involving nitrogen. One of these is the
i ncident involving Sean Del aney. The next is an entry discussing

an incident on July 24, 1995. The docunents related to this
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i ncident do not reveal the nature of the alleged safety
deficiency. The incident involving Bob Bagonis concerned work
bei ng perfornmed at the hydrocracker CEMS shelter, not the reactor
deck. That incident involved Bagonis closing the wong val ve
while performng an instrunent calibration. The third and fourth
i nci dents each involved a bl own valve on a nitrogen tank; neither
i nci dent involved work on the reactor deck or the performance of
an unforeseen task. Pls’ Ex. 3. Finally, the plaintiffs’
citation to the defendants’ “Turnaround Tabl oi d” of COctober 21,
2005, and that publication’s list of injuries, does not disclose
any facts that would support a finding that the defendants were
aware of the risk of the particular harmthat befell the
plaintiffs’ decedent. Pls’ Ex. 3 at VAL06934.

The facts, when viewed in the |ight nost favorable to
the plaintiffs, suggest that the defendants’ safety precautions
were not applied consistently during the turnaround or on the
ni ght of the accident underlying this case. But even assum ng
that the facts indicate that the defendants were operating
W thout strict conpliance with their own safety procedures, the
record does not support that such operation was in conscious
di sregard of the danger that ultimately resulted in this tragedy.
The Court enphasizes that it has not reviewed the facts for, and
makes no findings or decisions as to, the plaintiffs clains of

negl i gence. Delaware | aw, however, requires that the Court
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i npose a stricter standard on a claimfor punitive danmages than
on one for negligence, a standard the plaintiffs’ facts fail to

satisfy in this case.

[11. Concl usion

The facts on record fail to denonstrate that the
defendants in this case acted in conscious disregard of a known
risk sufficient to justify an award of punitive damages. The
Court will grant the defendants’ notion for partial summary
judgment on the plaintiffs’ clainms for punitive damages.

An appropriate order shall follow separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH L. FERGUSON, et al. ) C VIL ACTI ON
. :

VALERO ENERGY CORP., et al. ; NO. 06-540

ORDER

AND NOW this 15'" day of June, 2009, upon
consideration of the defendants’ notion for partial summary
judgment as to plaintiffs’ clains for punitive damages (Docket
No. 150), the plaintiffs’ opposition and the defendants’ reply
thereto, IT IS HEREBY ORDERED that, for the reasons provided in
the Court’s nmenorandum of | aw dated June 12, 2009, that the

def endants’ notion i s GRANTED
BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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