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Plaintiff, S.B., is a disabled child of kindergarten age.
Through his parents (MB. and K B.), he has sued Defendant
Haverford Townshi p School District, seeking a declaratory
judgment, injunctive relief, and damages under Section 504 of the
Rehabilitati on Act and the ADA. The School District has noved to
dism ss, arguing that S.B. has not exhausted his adm nistrative
remedi es and that he has failed to state a valid claim Because
| conclude that the | DEA s exhaustion requirenment applies in this
case, | will grant the notion to dism ss.

In preparation for S.B.’s enrollnment in public school, the
School District evaluated himand prepared an | ndividual
Educati onal Program (1 EP). The School District determ ned that
S.B. is disabled and requires specialized prograns and services
to receive the free appropriate education (FAPE) to which he is

entitled. The School District offered to place S.B. in a | ocal



public school, but S.B.’s parents rejected that offer and pl aced
himin a private school instead. Nevertheless, S.B.’s parents
requested that the School District provide himwith certain
rel ated services, including physical therapy, occupational
t herapy, and social skills instruction.

Under Pennsylvania s dual enrollnment provision, if a
di sabl ed student attends a private school but is also enrolled in
a public school, then the public school district must still offer
the student a FAPE. S.B. is dually enrolled; thus, even though
he attends a private school, he is still entitled to receive
rel ated services fromthe School D strict, and the School
District agreed to provide them

The dispute in this case arose when the parties were unabl e
to agree on a schedule for S.B.’s therapy and instruction. The
School District was only willing to offer the services during the
school day, when S.B. attended his private school. S.B.’'s
parents desire alternate arrangenents, specifically asking that
the School District provide its services after norna
school - hours or on the weekends. Wen the parties could not
reach an agreenent, S.B.’s parents sued under Section 504 of the
Rehabilitation Act and the Anericans with Disabilities Act.

The | DEA, Section 504 of the Rehabilitation Act, and the
ADA all offer rights and renedies to disabled students. The

| DEA’ s | anguage affirmatively requires schools to provide a FAPE



to their disabled students. In contrast, the | anguage of
Section 504 and the ADA is negative, prohibiting discrimnation
agai nst di sabl ed students and interference with their rights to
an education (including the right to a FAPE). In the context of
education, the Third Crcuit has observed that there are few
differences, if any, between the IDEA' s affirmative duty and the
substantive prohibitions of Section 504 and the ADA

See Janes S. v. Sch. Dist. of Philadel phia, 559 F.Supp.2d 600,

620-22 (E.D. Pa. 2008) (DuBois, J).

The IDEA requires that a plaintiff exhaust any avail able
adm nistrative renedi es before enforcing its provisions in
federal court. 1d. at 615-16. This exhaustion requirenent
applies to any claimseeking relief that is available under the
| DEA, even if a plaintiff attenpts to sue under other statutes.
Id.

S.B. argues that relief is only avail able under Section 504
and the ADA, but his argunent ignores the IDEA's simlarities to
those statutes. S.B. seeks particular therapies and counseling,
to be provided at his public school, by public school enployees.
According to the conplaint, the district’s refusal to provide an
accept abl e schedul e constitutes a refusal to provide “appropriate
rel ated services.” Such a refusal, if substantiated, could
certainly support a claimthat the school district has failed to

offer a FAPE. The IDEA s affirmative obligation enables it to



remedy precisely such an injustice, and S.B. nust therefore

pursue relief at the adm nistrative level. See John T. v.

Del aware County Internmediate Unit, No. 98-cv-5781, 2000 W. 558582

at *4-6 (E.D.Pa. May 8, 2000) (Shapiro, J.), aff’d, 318 F.3d 545
(3d Cir. 2003).

S.B. also attenpts to avoid the IDEA's adm nistrative
exhaustion requirenent by framng the parties’ dispute as a
“purely legal” disagreenent, but this exception cannot apply. At
a mnimm this case presents a m xed question of fact and | aw
i nvol ving the appropriateness of the School District’s offer to
provide rel ated services only during normal school hours.

The | DEA i nposes an exhaustion requirenent to afford school
districts an opportunity to correct their own m stakes. S.B. has
not afforded the School District that opportunity, and his clains
must therefore be di sm ssed.

An appropriate order will be entered.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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HAVERFORD TOWNSHI P :
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AND NOW this 11th day of June 2009, upon consideration
of Defendant’s Mdtion to Dismiss, IT IS ORDERED that the notion
is GRANTED. The case is DI SM SSED W THOUT PREJUDI CE to
Plaintiff’s ability to reassert his clains after exhausting his
adm ni strative renedi es.

The Cerk is directed to mark the case-fil e CLOSED.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




