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There are two i ssues pending before the Court: (1) Does
the Court have jurisdiction to consider an appeal fromthe order
of the Bankruptcy Court denying, w thout prejudice, the Debtors’
application for the appoi ntnent of special counsel under § 11
US C 8§ 327(e); and (2) If there is jurisdiction, does the
Bankruptcy Court’s denial of the application constitute an abuse
of discretion. For the reasons that follow, the Court holds it
does have jurisdiction to consider the appeal, and the Bankruptcy
Court’s denial of the appointnent of special counsel is affirnmed
in part and reversed in part as an abuse of discretion.

The decision of the Bankruptcy Court is affirmed to the
extent that it denies the appointment of special counsel to
investigate the recording incident and litigate non-bankruptcy

claims; it is reversed to the extent that it denies the



appointment of special counsel to advise the Debtors concerning
the legal implications of the recording incident and its impact
upon bankruptcy and non-bankruptcy issues. The case is renmanded
to the Bankruptcy Court for further consideration in accordance

with this nenorandum and order.

BACKGROUND

On May 11, 2009, Phil adel phia Newspapers, LLC and its
related entities (the "Debtors") filed an Enmergency Mtion for
Expedi ted Appeal (doc. no. 5), pursuant to Federal Bankruptcy
Rul e 8019, appealing the ruling issued by the Bankruptcy Court on
April 20, 2009, denying the Debtors' application for retention of
speci al counsel. Following a hearing on the notion, the Court
granted the notion for expedited appeal and issued an expedited
briefing schedule (doc. no. 12).1

The O ficial Unsecured Creditors' Commttee (the

! The briefing schedule ordered the Debtors to file a
brief in support of the appeal by May 15, 2009. The Conmittee
and Steering Commttee were to file a brief in opposition to the
appeal by May 26, 2009. The Debtors filed a sur-reply to the
response briefs on June 4, 2009 (doc. no. 32). The filing of a
the sur-reply was not contenpl ated under the Court’s order of My
13, 2009 (doc. no. 12). Nor did the Debtors seek | eave of Court
to file the sur-reply. Under these circunstances, the sur-reply
will be disregarded. To the extent that the Debtors wish to
bring matters concerning certain aspects of the Commttee’s
conduct during the investigation to the attention of the Court,

t hey must proceed before the Bankruptcy Court in the first
I nst ance.
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"Committee") filed a notion to dism ss the Debtors' appeal for

| ack of jurisdiction, arguing that the Bankruptcy Court's order
did not constitute a final, appeal able order (doc. no. 14). The
Steering G oup of Pre-petition Lenders, together with the
Citizens Bank of Pennsylvania, filed a notion to dismss the

Debt ors’ appeal, also arguing that the Bankruptcy Court’s order
was not final, and asserting the applicability of the doctrines
of equitable nootness and judicial estoppel (doc. no. 15). These
noti ons are pending before the Court.

A. The “Recording Incident” and its Aftermath

The Debtors initiated the underlying Chapter 11
bankrupt cy proceedi ng on February 22, 2009. Prior to filing the
Chapter 11 proceeding, the Debtors engaged in pre-petition
negotiations with the Secured Lenders. During these
negoti ations, the Secured Lenders were represented by their
appoi nted agent, Citizens Bank of Pennsylvania, (the "Agent
Bank"), and a snmall group of I enders who acted as an unoffici al
Steering Goup for other participants in the senior secured
credit facility (the "Steering G oup").

During pre-petition negotiations, the Debtors, the
Steering G oup, and the Agent Bank net in person in Philadel phia
on Novenber 17, 2008 to discuss restructuring alternatives.
During the neeting, the Debtors’ CEQ Brian Tierney, becane aware

that Steering Goup nenber and CIT Goup, Inc. (“CIT")
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representative, Vincent DeVito, was tape recording the neeting.
Ti erney demanded that the recording device be turned off,
asserting that such recording w thout consent of the party being
recorded is a violation of Pennsylvania |law. DeVito conplied
with the demand. (Hereinafter, this sequence of events is
referred to as “the recording incident”).

Foll owi ng the recording incident, the Debtors expressed
concerns to the Steering G oup of potential l|legal inplications
arising fromthe incident. According to the Debtors, counsel for
the Steering G oup, Fred Hodara, warned the Debtors that
“tattling” to CIT regarding DeVito’'s conduct is a “m stake” that
“woul d exacerbate the situation.” (Doc. no. 18, exh. 3, P-127).
Thereafter, in-house counsel for CIT confirned, in witing to the
Debtors, that the recordi ng was destroyed and no ot her recordings
had occurred.? According to the Debtors, follow ng the reporting
of the recording incident, the relationship between the Steering
G oup and the Debtors deteriorated, ending in the filing of the

i nstant bankruptcy petition.?

2 The Debtors note that this representation by CIT is in
contradiction with the testinony of Agent Bank representative,
Bruce Shearer, who stated that DeVito “usually taped” neetings.
(Doc. no. 18, exh. 3, P-127).

3 The Debtors provide the foll ow ng exanpl es of
deterioration of the rel ationship: “Wereas the Steering G oup
had been willing to consider the Debtors’ proposal to invest new
equity into the business, now they were not. \Wereas the
Steering Goup had indicated that they would present the Debtors
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B. Application for Appoi nt nent of Special Counsel

Sonetine after the recording incident, the Debtors
retained the law firmof Elliot Geenleaf & Siedzikowski, PC. to
determ ne whet her the recording incident gave rise to any cause
of action. Elliot Geenleaf was famliar with the Debtors having
previously provided general |egal services to the Debtors in
unrel ated actions. (Doc. no. 18, exh. 4, P-142). Elliot
G eenl eaf proceeded to gather facts pertaining to the recording
i nci dent, conducted | egal research, drafted a proposed conpl aint,
and generally provided advice to the Debtors concerning the
Debtors’ | egal options.

On April 8, 2009, the Debtors filed in the Bankruptcy
Court an Application for Entry of an Order Authorizing Retention
and Enpl oynent of Elliot G eenleaf as special counsel under
section 327(e) of the Bankruptcy Code. In the Application, the
Debtors submtted that the special counsel would render the
foll ow ng specific services for the Debtors:

1. | nvestigation of certain incident(s) involving the

unaut hori zed recordi ng of confidential pre-
petition nmeeting(s) between the Debtors and their

seni or secured | enders;

2. Advi ce regardi ng potential causes of action to be
pursued in connection with such unauthori zed

a proposal in early January to inject new noney into the

busi ness, the Debtors subsequently were informed in | ate January
that the Steering Goup would not provide such funding.” (Doc.
no. 18, p. 17).
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recordi ng; and
3. Pursuit of any non-bankruptcy litigation or other
| egal action in connection with such unauthorized
recording(s) and in connection with the possible
i mproper use and disclosure of such unauthorized
recordi ng(s) to others.
See Debtors’ Application, (doc. no. 18, exh. 4, P-143, 19).

The Commttee and the Secured Lenders objected to the
Application. The United States Trustee took no position
concerning the need for the investigation, but asked for a budget
and additional information in the event that the Application was
gr ant ed.

On April 20, 2009, the Bankruptcy Court held a hearing
to consider the Debtors’ Application. Tierney testified in
support of the Debtors’ Application, recounting the recording
i ncident and the aninosity which ensued anong the parties after
the recording incident was di scovered. |In addition, Tierney
testified to the advantages of Elliot Geenleaf’s involvenent in
an investigation of the recording incident, specifically
enphasi zing the firnms | egal expertise and reasonable billing
rates.

At the conclusion of the hearing, the Bankruptcy Court

i ssued an oral ruling* which denied the Debtors’ Application for

4 On May 15, 2009, follow ng the Bankruptcy Court’s oral
ruling, the court issued a Menorandum Opi ni on and Order,
menorializing the April 20, 2009 ruling and further expounding
upon the court’s rationale. Local Rule 8001-1(b) allows for such
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Appoi nt mrent of Special Counsel, w thout prejudice and appointed
the Creditors’ Conmttee to conduct an investigation into the
recording incident.®> The Debtors now appeal the part of the
order which denied the Application for Appointnent of Speci al

Counsel . ©

1. APPELLATE JURI SDI CTI ON
The Court nust first consider whether it has

jurisdiction over this appeal. |In bankruptcy cases, the district

an i ssuance. The Rule provides: Qpinion in Support of Order -
“the bankruptcy judge whose order is the subject of an appeal

may, wWithin 15 days of the filing of the notice of appeal, file a
witten opinion in support of the order or a witten suppl enental
opinion that anplifies any earlier witten opinion or recorded
oral bench ruling or opinion.” L.B.R 8001-1(b) (2005).

> I n appointing the Conmittee to conduct the
i nvestigation, although it was not expressly stated, it is fairly
inferred that the Bankruptcy Court denied any request by the
Debtors to investigate the recording incident through the use of
their general bankruptcy counsel. The Bankruptcy Court appeared
concerned that such an investigation would distract the general
bankruptcy counsel fromthe devel opment of the reorganization
plan. (Doc. no. 18, exh. 1, P-019) (“[t]he Court believes the
Commttee’'s handling the investigation at this tine is nore
appropriate [to allow] the Secured Lenders and the Debtors [tO]
focus on the nore inportant business of the DI P financing and use
of collateral. . . [t]he Debtors and Secured Lenders nust focus
on noving this case forward and providing liquidity to these
cash-strapped Debtors”).

6 Pursuant to the Debtors’ representations to the Court
at oral argunent on May 13, 2009, the Debtors do not appeal the
Bankruptcy Court’s decision to appoint the Coonmittee to conduct
an investigation into this incident. May 13, 2009, Hr'g Tr.

8. 17-24.
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court sits as an appellate court and has appellate jurisdiction

pursuant to 28 U.S.C. 8§ 158(a). In re Sheckard, 394 B.R 56, 61

(E.D. Pa. 2008); In re Top Grade Sausage, Inc., 227 F.3d 123, 125

(3d Gir. 2000).

Title 11 Section 158(a) provides in pertinent part,
“the district courts shall have jurisdiction to hear appeals: (1)
fromjudgnents, orders, and decrees.” The Conm ttee and Secured
Lenders have noved to dismss the appeal on the basis that the
Court | acks subject matter jurisdiction. Each notion will be
addressed in turn.

A. Mbtion to Disnmiss - Committee

The Comm ttee argues the Court is wthout subject
matter jurisdiction because the Bankruptcy Court's order did not
constitute a final, appeal able order (doc. no. 14). First, the
the Commttee contends that because the Bankruptcy Court’s order
pertains to a non-bankruptcy related litigation, rather than to
t he underlyi ng bankruptcy proceeding, the traditional concept of
finality applies, as opposed to the rel axed concept of finality
whi ch may apply when bankruptcy issues are at stake. Under this
traditional fornmulation of finality, the Conmttee argues that
the order is not final because it does not resolve and di spose of
the entire dispute before it. Second, the Commttee argues that
even if the relaxed concept of finality applies, the order is not

final under the relevant four factor test set forth by the Third
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Circuit in Commerce Bank v. Muuntain View Village, Inc., 5 F. 3d

34, 37 (3d Gir. 1993).

1. Determ nati on of Applicable Standard of
Finality

Traditionally, an order is considered final and
appeal able only if it “ends the litigation on the nerits and

| eaves nothing nore for the court to do but execute the

judgnment.” Catlin v. United States, 324 U. S. 229, 233 (1945).
However, in the bankruptcy context, the Third Crcuit has rel axed
this strict rule and “considered finality in a nore pragmati c and

| ess technical way than in other situations.” In re F/S Airlease

I, Inc. v. Sinon, 844 F.2d 99, 103 (3d Cr. 1988).

This pragmatic approach is necessitated because,
“bankruptcy cases frequently involve protracted proceedings with
many parties participating. To avoid a waste of tine and
resources that mght result fromreview ng discrete portions of
the action only after a plan of reorgani zation is approved,
courts have permtted appellate reviews of orders that in other
contexts m ght be considered interlocutory.” 1d. at 104 (quoting

In re Amatex Corp., 755 F.2d 1034, 1039 (3d Gr. 1985)).

However, the Third Crcuit continues to adhere to traditiona
standard of finality when no countervailing bankruptcy
considerations are present. 1d.

I n determ ni ng whet her the rel axed approach shoul d be
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applied to a discrete aspect of an adversary proceedi ng, “the
general antipathy toward pieceneal appeals still prevails.” In
re Natale, 295 F.3d 375, 378-79 (3d. GCr. 2002). Consequently,
an order of the bankruptcy court in an individual adversary
proceeding’ is not final unless it “ends the litigation on the
merits and | eaves nothing nore for the court to do but execute

the judgnent.” Truong v. Kartzman (In re Truong), 513 F.3d 91

(3d Gir. 2008).

! Federal Rule of Bankruptcy Procedure 7001 sets forth
several matters that may only be resolved through an adversary
proceedi ng. “An adversary proceeding is essentially a self-
contained trial — still within the bankruptcy case - in which a
panoply of additional procedures apply.” SLWQCapital, LLC v.
Mansary- Ruffin, 530 F. 3d 230, 234 (3d GCr. 2008).

Pursuant to Rule 7001, the following matters are
adversary proceedings: (1) a proceeding to recover noney or
property, other than a proceeding to conpel the debtor to deliver
property to the trustee, or a proceedi ng under 8 554(b) or 8§ 725
of the Code, Rule 2017, or Rule 6002; (2) a proceeding to
determne the validity, priority, or extent of a |ien or other
interest in property, other than a proceedi ng under Rule 4003(d);
(3) a proceeding to obtain approval under 8 363(h) for the sale
of both the interest of the estate and of a co-owner in property;
(4) a proceeding to object to or revoke a discharge; (5) a
proceeding to revoke an order of confirmation of a chapter 11
chapter 12, or chapter 13 plan; (6) a proceeding to determ ne the
di schargeability of a debt; (7) a proceeding to obtain an
injunction or other equitable relief, except when a chapter 9,
chapter 11, chapter 12, or chapter 13 plan provides for the
relief; (8) a proceeding to subordinate any allowed cl aim or
i nterest, except when a chapter 9, chapter 11, chapter 12, or
chapter 13 plan provides for the relief; (9) a proceeding to
obtain a declaratory judgnent relating to any of the foregoing;
or (10) a proceeding to determ ne a claimor cause of action
removed under 28 U.S.C. § 1452.
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The first step in analyzing the finality of the
bankrupt cy order denying the appointnent of special counsel is to
determ ne whether the traditional or relaxed standard of finality
shoul d be enployed. The Comm ttee argues that because the denial
of special counsel primarily affects issues concerning a
potential cause of action to be pursued through an adversary
proceedi ng, the traditional standard of finality applies. On the
ot her hand, the Debtors argue that because the enpl oynent of
speci al counsel could affect the underlying bankruptcy
proceedi ng, the rel axed concept of finality applies.

In support of the traditional construction of finality,

the Commttee cites to Inre Allegheny Int'l, Inc., 107 B.R 518

(WD. Pa. 1989). 1In Allegheny, the creditors commttee asked for
t he appoi nt nent of special counsel to represent it in an
adversary proceeding. 1d. at 520. Pointing to a potenti al
conflict of interest, the equity commttee objected to the
proposed appointnent. 1d. at 521. Finding this potenti al
conflict to be insignificant, the bankruptcy court approved the
appoi nt nent of special counsel and the equity commttee appeal ed.
Id.

The district court rejected the appeal, hol ding that
because the bankruptcy court order appointed special counsel for

t he purpose of pursuing an adversary proceeding, the order did
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not constitute a final order. |d. The court explained that the
order did not involve issues “peculiar” to bankruptcy, but
instead rai sed an issue - disqualification of counsel due to a
conflict of interest - which arises in all areas of litigation.
Id. As aresult, the court held that it did not have
jurisdiction under 28 U . S.C. § 158(a)(1) to hear the appeal. Id.

Al |l egheny is distinguishable fromthe instant case.

Al t hough the orders at issue in both Al egheny and the instant

case denied an application for special counsel, the posture in

whi ch the applications were presented and the purpose for which
the representations were sought are quite different.

In All egheny, the appointnment was sought solely for the
narrow purpose of representing the commttee in a garden variety
adversary proceeding, and for nothing nore. Here, in contrast,

t he appoi ntrent of special counsel is sought for the broader
purpose of “investigat[ing] [certain pre-petition conduct of the
Secured Lenders],” providing “advice” [regarding potential causes
of action], and “pursuit of non-bankruptcy causes of action.”
Wiile certainly Al egheny addressed the finality of an order
denyi ng the appoi nt mnent of counsel for purposes of representing a
party in an adversary proceeding, it did not consider (because it
was not before it) whether an order which seeks counsel for the

purpose of “investigat[ing]” pre-petition conduct by a creditor
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or providing “advice” to the Debtors concerning potential causes
of action is a final order.

In this case, it appears that the Debtors’ focus is not
on retaining special counsel to represent it in an adversary
proceeding, as it was in Al egheny, but rather on securing the
advice of its pre-petition counsel concerning potential causes of
action and the inpact of the recording incident on the
formul ation of a plan, relative priorities of creditors, set
of fs, subornation of clains, and potential defenses. Under these
ci rcunst ances, the order denying the appointnment of special
counsel affects the underlying bankruptcy proceedi ng. Because
these issues inplicate “considerations unique to bankruptcy,”
Truong, 513 F. 3d at 94, and not issues which are “solely rel ated
to the conduct or progress of litigation,” id., the rel axed,

pragmati c approach to finality will be enpl oyed.?

8 Not ably, the bankruptcy judge highlights that “the
determ nation of a request to appoint special counsel generally
is not considered a final, appeal able order.” (Doc. No. 18-2, p.
7, footnote 3). In support of this position, the bankruptcy
judge cites three cases, outside of the Third Circuit, where
various courts held that the appoi ntnent of special counsel under
Section 327(e) did not constitute a final, appealable order. In
re West wod Shake & Shingle, 971 F.2d 387 (9th Gr. 1992); In re
Devlieg, 56 F.3d 32 (7th Gr. 1995); and In re Nucor, lInc., 118
B.R 786 (D. Col. 1990).

I n West wood Shake & Shingle and Nucor, the N nth
Circuit and the District of Colorado do not enploy the rel axed
construction of finality in the bankruptcy context, but rather
adhere to the traditional concept of finality in the
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2. Application - Finality Under Bankruptcy
St andard

The Debtors assert that under the rel axed approach to
finality, the Bankruptcy Court’s order constituted a final order
for the purpose of conferring jurisdiction on the Court under 28
US C 8§ 158(a). To the contrary, the Commttee argues that even
under the rel axed approach to finality, an analysis of the
rel evant four factors articulated by the Third Grcuit in

Commerce Bank reveals that the order is not final

I n considering whether, under the rel axed approach, an
order is final, the Third G rcuit gives weight to the follow ng
factors: (1) the inpact on the assets of the estate; (2) the
precl usive effect of a decision on the nerits; (3) the need for
additional fact-finding on remand; and (4) whether the interests

of judicial econony will be furthered. Commerce Bank, 5 F.3d at

37; Inre Marvel Entnmit, 209 B.R 832, 836 (D. Del. 1997)

consi deration of bankruptcy orders. |In Devlieg, the Seventh
Crcuit noted that although the relaxed construction of finality
applies to bankruptcy orders in sone contexts, the traditional
concept of finality applies to orders appointing special counsel
under 8 327(e). Because the Third Crcuit, unlike these
jurisdictions, enploys a relaxed approach to finality in the
bankruptcy context, and nore specifically, to §8 327(e)

appoi ntments affecting the underlying bankruptcy proceeding,

t hese cases are distinguishable. See generally, In re Arochem
Corp., 176 F.3d 610, 619-20 (2d G r. 1999) (discussing various
circuit court approaches to determne finality of bankruptcy
orders).
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(applying Third Crcuit factors to concl ude bankruptcy order was
final). These factors serve as a guide for the finality inquiry,
but do not constitute an exhaustive list. 1d. The first and
fourth factors are particularly rel evant here.

First and forenost, as the Debtors highlight, denial of
appoi nt nent of special counsel to represent the Debtors and/or
participate in an investigation of the recording incident and to
advi se the Debtors as to their |egal options has a potenti al
i npact upon the assets of the estate. As noted, a potenti al
outcone of the investigation is the discovery of information
whi ch could affect the fornulation of a plan, relative priorities
of creditors, set offs, subornation of clains, and potenti al
defenses. Presumably, the bankruptcy judge recognized this
potential inpact, as evidenced by the very decision to order an
investigation into the recording incident, albeit an
i nvestigation conducted by the Commttee. Notably, the Third
Crcuit advises, “where the issue is likely to affect the
distribution of the debtor’s assets, or the relationship anpong

the creditors, the nost pragmatic response will usually be to

hear the appeal imediately.” |In re Brown, 803 F.2d 120, 122 (3d
Gr. 1986).°
° To the extent that the Comm ttee suggests that the

out cone of the investigation would not yield a neritorious claim
and/ or woul d not inpact the assets of the estate, or that the
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Mor eover, judicial econony is furthered by the review
of this order now because of the inpending deadline for the
filing of the Debtors’ reorgani zation plan. Because this
deadl ine is approaching, the necessity for the advice of special
counsel is current, inpacts bankruptcy issues, and cannot be
effectively revisited by the Court at a |l ater date.

Accordi ngly, under the relaxed approach to finality
adhered to by the Third Grcuit, the Court treats the bankruptcy
order as final

B. Motion to Disniss - Steering Goup

The Steering Goup argues that even if the bankruptcy
order is final for the purpose of conferring jurisdiction under

28 U.S.C. §8 158(a), the appeal is barred by the doctrine of

Debt ors have already agreed not to pursue this claim these
argunents conflate the jurisdiction inquiry with the nmerits of
the appeal. The Committee and the Steering G oup both suggest
that a claimarising out of the recording incident would yield
m ni mal recovery for the Debtors. See e.q., May 13, 2009, H'g
Tr. 32:6-10 (Conmittee - “This is a wiretap statute. |’ m not
aware of any jurisprudence that says a corporation has the right
to bring claimunder the statute”); Brief of the Steering G oup
(doc. no. 29, p. 18, fn. 8) (noting that under 18 Pa. C.S. A 8§
5725(a), Pennsylvania Wretapping and El ectronic Surveill ance
Control Act, a person whose oral communication is intercepted to
recover actual dammges or |iquidated damages anounting to $100 a
day for each day of violation or $1,000); My 13, 2009, Hr'g Tr.
8:17-19.

A deci sion on whether the Court has jurisdiction over
t he appeal does not depend upon the nerits of the underlying
claim
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equi tabl e nootness. In addition, the Steering G oup argues that
judicial estoppel bars this appeal, given that pursuit of the
appeal cannot be reconciled with the Debtors’ representation that
the investigation conducted by the Commttee is in the best
interest of the estate. Both argunents are unavaili ng.

1. Equi t abl e Moot ness

The Steering Group argues that because the
investigation of the Commttee is in progress, and because the
Debtors have fully participated in the investigation, it would be
inequitable for the Court to halt the current investigation, or
order a duplicative investigation to be conducted by the Debtors.
The Third Crcuit has held that “an appeal should . . . be
di sm ssed as nobot when, even though effective relief could
concei vably be fashioned, inplenmentation of that relief would be

inequitable.” 1n re Reading Broad., Inc., No. 08-1775, 2008 U.S.

Dist. LEXIS 61451, at *10-11 (E.D. Pa. Aug. 8, 2008) (citing In

re Continental Airlines, 91 F.3d 553, 558-59 (3d Gr. 1996)).

However, the doctrine “is limted in scope and shoul d be

cautiously applied.” Continental A rlines, 91 F.3d at 559.

| mportantly, Third Grcuit jurisprudence has applied
t he equi tabl e nmoot ness doctrine only in those cases where a party
seeks an appeal after the confirmation of a reorganization plan.

See e.qg., Continental Airlines, 91 F.3d at 560-61; Reading
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Broad., 2008 U.S. Dist. LEXIS 61451, at 12-13; |In re Machne

Menachem No. 07-0057, 2008 U.S. Dist. LEXIS 30758, at *5 (M D
Pa. Mar. 31, 2008). In fact, in analyzing the applicability of
equi t abl e nootness, the Third G rcuit has noted that the

“forenpst consideration is whether the reorganization plan has

been substantially consummated.” Continental Airlines, 91 F. 3d

at 560.1°

G ven that there is no Third Crcuit decision which
extends the doctrine of equitable npbotness outside the context of
consummati on of a confirnmed plan, the Court declines to do so on

t hese facts. !

10 In addition, the Third CGrcuit cites the follow ng
factors as considerations in determ ning whether it would be
equi table or prudential to reach the nerits of a bankruptcy
appeal : 1) whether the reorgani zation plan has been substantially
consunmat ed; (2) whether a stay has been obtained; (3) whether
the relief requested would affect the rights of the parties not
before the court; (4) whether the relief requested would affect
t he success of the plan; and (5) the public policy of affording
finality to bankruptcy judgnents. Continental Airlines, 91 F.3d
at 560.

1 The Steering G oup argues that the Court should extend
the applicability of this doctrine to the a context unrelated to
the consumation of a confirned plan. The Steering G oup points
to a decision by the district court in the Southern District of
West Virginia, where the court rejected the argunent that
equi t abl e noot ness applies only where the consummati on of a
confirmed plan was at issue. |In re Shawnee Hills, Inc., No. 02-
0872, 2002 U.S. Dist. LEXIS 23143, at *8-9 (S.D. W Va. Nov. 19,
2002). The Court will decline to follow this approach.
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2. Judi ci al Est oppel

The Steering Committee argues that because the Debtors
consented to the 60-day investigation conducted by the Committee,
and have been afforded the opportunity to participate in the
investigation, the Debtors are judicially estopped from arguing
that the Bankruptcy Court erred in denying the Debtors’ request
for the appointnent of special counsel. The doctrine of judicial
estoppel “precludes a party fromassunmng a position in a | egal
proceedi ng that contradicts or is inconsistent with a previously

asserted position.” Delgrosso v. Spang & Co., 903 F.2d 234, 241

(3d Cir. 1990). Judicial estoppel is an equitable doctrine which
is “designed to prevent parties from‘playing fast and | oose with

courts.”” Inre Mntze, 434 F.3d 222, 232 (3d Cr. 2006).

As noted above, in the Debtors’ initial 8§ 327(e)
Application, the Debtors submtted that special counsel would
serve the follow ng functions: (1) investigate the recording
incident; (2) advise the Debtors as to legal inplications of the
recording incident; and (3) litigate non-bankruptcy disputes
arising out of the recording incident. Inportantly, the Debtors
do not contend that retention of counsel to serve these functions
would interfere with the Conmttee s investigation, nor do the

Debtors object to the Conmttee conducting its own
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i nvestigation. '?

It is true that the Debtors’ advocacy on this point has
undergone refinenent over tine. First, in the Debtors’ notion
for expedited appeal (doc. no. 5), the Debtors challenged the
Commttee's ability to conduct a true investigation, arguing that
the Conmttee's counsel had a conflict of interest. However, at
oral argunment on this notion, the Debtors clarified their
satisfaction wth the Cormittee’s investigation, noting, “the
Comm ttee’'s investigating, which they have an absolute right to
do,” but argued that the Debtors “need[] counsel, other than us
[ bankruptcy counsel], to represent themin that connection [the
Committee’'s investigation].” Later, the Debtors expl ai ned that
there is nothing inappropriate in the Commttee conducting an
investigation of the recording incident, the Debtors need counsel

to represent themin the investigation and to advise them

12 Not abl y, al though the Bankruptcy Court appointed the
Comm ttee to conduct the investigation, the Commttee has a
statutory right to investigate the recording incident, pursuant
to 11 U.S.C. § 1103(c)(2) (“A conmittee appointed under section
1102 of this title may - . . . investigate the acts, conduct,
assets, liabilities, and financial condition of the debtor, the
operation of the debtor’s business and the desirability of the
conti nuance of such business, and any other matter relevant to
the case or to the fornulation of a plan”).

To the extent that the Debtors claimthat Commttee
counsel is operating under a conflict or is otherw se not
disinterested, this matter should be brought to the Bankruptcy
Court in the first instance.
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concerning their legal options. My 13, 2009, H'g Tr. 8:17-19.
Most recently, at oral argunent on the nmerits of the appeal,
Debtors’ counsel again argued that the Commttee investigation
may be flawed by a conflict of interest. June 5, 2009, Hr’'g Tr.
6: 3-25; 7:1-5.

Wil e the Debtors’ evol ving position on this issue has
been a work in progress, the various positions, while admttedly
different in enphasis, are not in conflict. Fundanentally, the
Debt ors have consistently sought the invol venent of special
counsel in helping to fix their legal position in reference to
the recording incident. This position has not changed. While at
first the Debtors sought a broader role counsel for three
pur poses (investigating the recording incident, advising as to
| egal options, and litigating any adversary proceeding arising
t hereof), the Debtors have now narrowed the focus of the
requested representation and apparently do not seek appoi nt ment
of special counsel to litigate the adversary proceeding at this
time.® Under these facts, application of judicial estoppel is

not warr ant ed.

13 It is premature to determ ne whet her special counse
shoul d represent the Debtors in litigation over the recording
i ncident since the investigation has not yet concluded and it is
unknown whether litigation would eventually ensue. Wen such a
determ nation is made, the question of whether special counsel
shoul d represent the Debtors in an adversary proceedi ng should be
considered in the first instance by the Bankruptcy Court.
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For all of these reasons, the notions to dismss (doc.
nos. 14 and 15) will be denied and the Court will proceed to the

merits of the appeal.

[11. MERITS OF APPEAL

Turning to the nerits of the appeal, the Court
consi ders whet her the Bankruptcy Court erred in denying the
Debtors’ Application for the Appoi ntnent of Special Counsel under
8 327(e). The bankruptcy court’s denial of the application is

revi ewed for abuse of discretion. In re Pillowex, Inc., 304

F.3d 246, 250 (3d Cr. 2002). "An abuse of discretion exists
where the district court's decision rests upon a clearly
erroneous finding of fact, an errant conclusion of |aw or an

i nproper application of lawto fact." 1n re Marvel Entnit, 140

F.3d 463, 470 (3d Gir. 1998).

A. Appoi nt ment of Special Counsel under § 327(e)

Appoi nt mrent of special counsel is controlled by Section
327(e) of the Bankruptcy Code. Section 327(e) provides: “[t]he
Trustee, with the court’s approval, may enploy, for a specified
speci al purpose, other than to represent the trustee in
conducting the case, an attorney that has represented the debtor,
if inthe best interest of the estate, and if such attorney does

not represent or hold any interest adverse to the debtor or to
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the estate with respect to the matter on which such attorney is
to be enployed.” 11 U. S.C. 8§ 327(e).

Under this section, special counsel may be appointed
if: (1) the representation is in the best interest of the estate;
(2) the attorney represented the debtor in the past; (3) the
attorney is for a specific purpose approved by the court; and (4)
the attorney does not represent or hold an interest adverse to
the debtor or the debtor’s estate. 1d.

Here, the parties are in agreenment that elenents two
t hrough four are satisfied. Accordingly, the first el enent,
whet her the representation is in the best interest of the estate,
is the only question before the Court.

1. “Best Interest” Standard

The Third Crcuit instructs, “the attorney’ s enpl oynent

must be in the best interest of the estate, which nmeans property

14 To the extent that the Debtors rely upon the
proposition that “a debtor’s right to chose qualified counsel
shoul d only be disturbed in the rarest of cases,” this argunent
is msplaced. The cases cited by Debtors asserting this notion
anal yzed t he appoi ntment of general bankruptcy counsel pursuant
to 8 327(a), rather than the appoi ntnment of special counsel,
pursuant to 327(e), as in this case. See e.qg., Vergos v. Tinber
Creek, Inc., 200 B.R 624, 628 (WD. Tenn. 1996); In re Creative
Rest. Mgnt., 139 B.R 902, 910 (WD. M. 1992). Because the
appoi ntnents of general counsel and special counsel are governed
by separat e Bankruptcy Code provisions, cases interpreting the
appoi ntment of general counsel under 8§ 327(a) are inapplicable to
an anal ysis of the appoi ntment of special counsel under 8§ 327(e).
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of estate is threatened and the need for services is real.
Enmpl oynent cannot be based on sone ‘ hypothetical or specul ative

benefit.”” In re Engel, 124 F. 3d 567, 575 (3d Gr. 1997) (citing

In re Duque, 48 B.R 965 (D.C. Fla. 1984)). In addition, the

Third Grcuit notes that special counsel nust provide a benefit
to the estate, not nerely a benefit to the debtor. 1d.

In Engel, the Third G rcuit considered whether special
counsel, appointed for the debtor under §8 327(e), had a right to
be paid fromestate funds under 8 330, w thout further scrutiny
by the bankruptcy court. 124 F.3d at 569. Section 330 provides
that “the court may award . . . to a professional person .
reasonabl e conpensation for actual, necessary services rendered

whi ch are reasonably likely to benefit the debtor’s estate.”
Because the special counsel seeking paynent under 8 330 had
al ready been appointed under 8§ 327(e), the court had previously
concl uded, for the purposes of the § 327(e) analysis, that
counsel’s services were in the best interest of the estate. 1d.
In [ight of the § 327(e) “best interest” determ nation, the
debt or argued that special counsel was necessarily entitled to
paynment under § 330. 1d. at 571.

The Third Grcuit rejected this argunent and clarified
that, based on the structure of the Bankruptcy Code, even though
t he bankruptcy court had approved enpl oynment under 8§ 327(e), it

must once again review the application for conpensation under 8§
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330 before paynent was approved. 1d. at 572. The court noted,
“section 327 approvals are nerely prelimnary ‘go aheads’ rather

t han conclusive determnation.” 1d. (citing In re Johns-

Manville Corp., 32 B.R 728 (S.D.N.Y. 1983)).

The distinction drawn by the Third Crcuit between
“prelimnary” and “concl usive” determ nations, although not
creating a substantively different “best interest” test under 8§
327(e) versus 8§ 330, does take into account the different point
intime at which the standard is applied. Because the § 327(e)
analysis is conducted at the outset of the representation, when
the facts of representation and circunstances of the case have
not been established, the analysis of what benefits, if any, to
the estate are involved is necessarily prospective and
prelimnary. |In contrast, at the tine of the § 330 anal ysi s,
counsel’s representation has concluded, the facts are
established, and the result obtained. At this |ater stage, the
court is able to analyze, with the benefit of hindsight, past
conduct and actual benefits that the representati on brought to
t he estate.

Engel and the cases upon which it relies are

illustrative of this distinction. See In re Dugue, 48 B.R 965

(S.D. Fla. 1984); In re French, 139 B.R 485 (Bankr. D.S.D.

1992); In re United Church of the Mnisters of God, 84 B.R 50

(Bankr. E.D. Pa. 1988). 1In each of these cases, the |awer was

appoi nted as special counsel to the debtor under § 327(e), and at
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the time of such appointnent, representation by special counsel
was deened in the “best interest” of the estate. However, upon
the conpletion of the representation, the court concluded in the
8§ 330 anal ysis, upon a conplete record, that such representation
was not in fact in the “best interest” of the estate and denied
t he conpensati on

Accordingly, under 8§ 327(e), the focus is whether the
advi ce to be provided by special counsel, as explained in the
application, would confer a tinely and concrete benefit upon the

estate. |If the answer is yes, the appoi ntnent under 8§ 327(e)
shoul d be nmde. *®

2. “Best Interest” Application

The Debtors’ Application sought special counsel to
serve the follow ng functions: (1) “investigate [the recording
incident];” (2) “advise [the Debtors as to legal implications of

”

the recording incident];” and (3) litigate [“non-bankruptcy

”

disputes arising out of the recording incident]. The Bankruptcy
Court denied the appointment of special counsel to serve each of
these functions, finding that such appointments were not in the

best interest of the estate. (Doc. No. 18-2, p. 16). These

determ nations were nmade without prejudice - allowng the Debtors

15 O course, if the representation does not in fact yield
any benefit to the estate, special counsel bears the risk that
conpensation will not be authorized under § 330.
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to re-present their requests for special counsel at a | ater date.
The determ nations to deny appoi ntnent of speci al
counsel to investigate the recording incident and/or litigate
non- bankruptcy clainms (the first and third proffered functions)
do not constitute an abuse of discretion. The Bankruptcy Court
deferred appoi ntnent of special counsel to conduct any litigation
until the facts and circunstances surrounding the recording
i nci dent become clearer. The court also deferred a determ nation
of whether to appoint special counsel to investigate the Secured
Lenders’ conduct on behalf of the Debtors until the Commttee has
concluded its investigation.
Bot h determ nations pronote efficiency in the
adm nistration of the estate, avoid duplication of efforts and
unnecessary expenditures of resources. In addition, both
determ nations do not prejudice the Debtors in that they retain

the right to seek special counsel at a later date.'® On these

16 To the extent that the Debtors argue that the
Bankruptcy Court erred in making these determ nations by ignoring
evi dence, this argunent is without nmerit. In the Debtors’ brief
in support of the appeal, the Debtors assert that the bankruptcy
judge prematurely silenced Tierney s testinony, upon a rel evancy
objection of the Steering Comnmttee, because the testinony went
beyond the scope of the Application. (Doc. no. 18, p. 26-29).
The Debtors contend that had Tierney been permtted to continue,
he woul d have nore fully devel oped the breakdown in comunication
anong the parties which transcended as a result of the recording
incident. This argunent was not raised during the hearing to
consider the nerits of the appeal on June 5, 2009.
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facts, as in Engel and the cases upon which it relied, the
Debtors failed to show that the requested representati on would
confer a concrete benefit upon the estate at this tine and thus
that “the need for [retention of special counsel for these
purposes] is real.”

However, the Bankruptcy Court’s decision to deny the
request for special counsel to serve the second proffered
function, “advise” the Debtors during the pre-plan filing aspect
of the case, prejudices the Debtors’ rights and did constitute an
abuse of discretion. Recognizing the inportance of both
i nvestigating the recording incident and focusing the Debtors and
Secured Lenders upon the creation of a reorganization plan, the
Bankruptcy Court sought to inplenment a practical solution whereby
the Conmttee would investigate the recording incident (rather

than the Debtors) and once the investigation results were

Contrary to the Debtors assertion, an anal ysis of
Tierney's testinony before the Bankruptcy Court reveals that the
court allowed Tierney to adequately devel op the deterioration of
the relationship with the | enders which ensued after the
recording incident. Tierney indicated that the | enders becane
“angry and aggressive” and “increasingly hostile” towards the
Debtors. April 20, 2009, Hr’g Tr. 28:15-18. The Debtors fail to
articulate any additional testinony which Tierney would have
provi ded had the Bankruptcy Court not sustained the rel evancy
objection. Notably, the Debtors offered evidence of the
breakdown in negotiations as support for the requested
investigation into the incident. The Bankruptcy Court did in
fact order an investigation into the incident, presunmably based,
at least in part, upon this evidence, thus underm ning the
Debtors’ argunent that such evidence was ignored.
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generated, the “Debtors and their counsel [would] be free to
confer confidentially and draw their own | egal concl usions.”
(Doc. no. 18, exh. 1, P-023).

This approach failed to consider the benefits which,
under the circunstances of this case, the “advice” of special
counsel throughout the Conmttee’s investigation and in the
preparation of the plan would confer upon the Debtors.! First,
there is a “real need” for retention of special counsel which the
Elliot Geenleaf firmis equipped to fulfill. This is a large and
conpl ex case involving $295 mllion in claim hundreds of
suppliers and approxi mately 10, 000 enpl oyees whose econom c
future is at stake. The Debtors’ predicanent is taking place
am dst an industry in distress. Early legal assistance is
inmportant to the Debtors in developing their legal position in
t he case.

Second, the Elliot Geenleaf firmis uniquely qualified
to advise the Debtors in connection with the investigation
because it represented the Debtors pre-petition, and is
“intimately famliar with the conplex |egal issues that arise and
are likely to arise in connection with the Debtors’ corporate

structure, debt structure, strategic and transactional goals, and

o For the purpose of this analysis and under the
ci rcunstances of this case, benefit to the Debtors, as a
fiduciary for the estate, is a benefit to the estate.
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ongoi ng busi ness operations, particularly those involving the
matter for which the Debtors seek to retain Elliot Geenleaf.”
(Doc. no. 18, exh. 4, P-142).

Third, retention of Elliot Geenleaf in conjunction
with the recording incident would allow the Debtors to frame a
pl an of reorganization which would address relative priorities of
creditors, set offs, subornation of clains, and potenti al
defenses. Viewed through the prospective prismof the § 327(e)
analysis, as intimated in Engel, the retention of qualified
counsel, who is intimately famliar with the Debtors, to advise
the Debtors concerning natters of grave consequence to the
Debtors at this critical point in the proceedi ng, would provide a
concrete benefit to the estate.

In determ ning that the 8 327(e) appoi ntnment of speci al
counsel for this advisory role was not in the “best interest” of
the estate, the Bankruptcy Court failed to consider the
appointment fromthe prelimnary and prospective view, as
suggested by Engel. As a result, the court failed to appreciate
that the advice to be provided by special counsel, as explained
in the application, would confer a tinely and concrete benefit
upon the estate. Failure to apply the “best interest” test from
a prospective vantage point deprives the Debtors of adequate

| egal counsel at a critical time in the bankruptcy proceedi ng and
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thus renoves fromthe Debtors’ quiver an inportant arrow with
which to defend the property of the estate.

Finally, although ostensively, the denial of special
counsel for this advisory role is wthout prejudice, because the
need for advice concerning the recording incident’s inpact on the
plan is needed now, it cannot be revisited later. Under these
ci rcunstances, the denial of the appoi ntnment of special counsel
for the purpose of advising the Debtors regarding the |egal
inplications of the recording incident and its inpact on the
reorgani zation plan is, in reality, final and conclusive.

For the foregoing reasons, this determ nation

constitutes an abuse of discretion.

IV. CONCLUSION

For the reasons set forth above, the decision of the
Bankruptcy Court denying the appointment of special counsel to
investigate the recording incident and litigate non-bankruptcy
claims is AFFIRMED. The decision of the Bankruptcy Court denying
the appointment of special counsel to advise the Debtors
concerning the legal implications of the recording incident and
its impact upon bankruptcy and non-bankruptcy issues is REVERSED.

The Bankruptcy Court shall appoint the law firm of
Elliot Greenleaf & Siedzikowski, PC., pursuant to § 327 (e), as

special counsel to the Debtors for the purpose of representing
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the Debtors in connection with the Committee’s investigation of
the recording incident, and advising as to its impact on the plan
on reorganization, defenses, subordination of claims, set offs,
relative to bankruptcy and non-bankruptcy claims. This
appointment is subject to the terms and conditions that the

Bankruptcy Court deems appropriate.

An appropriate order foll ows.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH LADELPH A NEWSPAPERS, LLC : Cl VIL ACTI ON
: NO. 09-1982
Pl ai ntiff,
V.

OFFI G AL COW TTEE OF
UNSECURED CREDI TORS ET AL.,

Def endant s.

ORDER

AND NOW this 10th day of June, 2009, it is hereby
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ORDERED that the Commttee’s Motion to Dismss (doc. no. 14), and
the Steering G oup’s Motion to Dism ss (doc. no. 15) are DEN ED

| T 1S FURTHER ORDERED t hat the decision of the
Bankruptcy Court is approved in part, and reversed in part. The
deci sion of the Bankruptcy Court denying the appointnent of
speci al counsel to investigate the recording incident and
litigate non-bankruptcy clains is AFFIRMED. The decision of the
Bankruptcy Court denying the appoi ntnent of special counsel to
advi se the Debtors concerning the legal inplications of the
recording incident and its inpact upon bankruptcy and non-
bankruptcy issues i s REVERSED

| T 1S FURTHER ORDERED that (1) the Bankruptcy Court
shal | appoint the law firmof Elliot Geenleaf & Siedzi kowski,
PC., pursuant to 8§ 327(e), as special counsel to the Debtors for
t he purpose of representing the Debtors in connection with the
Comm ttee’'s investigation of the recording incident, and advising
as to its inpact on the plan on reorgani zation, defenses,
subordi nation of clains, set offs, relative to bankruptcy and
non- bankruptcy clains;*® and (2) the appointnent is subject to
such terns and conditions as the Bankruptcy Court deens

appropriate, including length of the retention and a detail ed

18 The appoi nt nent does not include representation of the
Debtors in any adversary proceedi ng.
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budget, including a cap on fees and expenses.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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