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The plaintiffs in this age discrimnation case seek to
have the action certified as a class action. 1In an earlier
order, | tentatively concluded that the action was appropriate
for class certification and requested that counsel attenpt to
agree upon a proposed formof notice. No final decision was
reached at that tine. Now, after protracted consideration of the
plaintiffs’ renewed notion for class certification and the
defendants’ notion for decertification, and the additional
information provided by the parties, | have determ ned that the
action cannot proceed as a class action.

I n actions brought under the Age Discrimnation in
Enmpl oynent Act (“ADEA’), class actions are authorized by 29
US C 8 626(b), which provides for a class action where
conpl ai ning enpl oyees are “simlarly situated.” Under the ADEA,
cl ass nmenbers nust “opt in” to the class by giving consent in

witing, which nust be filed in the court. Approval of an ADEA



class action is often conpleted in two steps: first, the court
makes an initial “notice stage” determ nation, and then, at the
concl usi on of discovery, a determnation that incorporates the
el enents of Federal Rule of G vil Procedure 23. To certify a
class, the plaintiffs nmust neet the nunerosity, comonality,
typicality, and adequacy of representation requirenents of Rule
23(a), and al so denonstrate, under Rule 23(b), that the class
action is a superior nethod of fairly and efficiently

adj udi cating the controversy.

The plaintiffs have alleged that, in 2001, the
defendants instituted a one-tinme enpl oyee incentive program
known as the “Managenent I|nvestnent Progranmi (“MP”). Those
enpl oyees invited to participate in the MP were required to nake
a mnimum cash investnent equal to at |east one-third of their
annual sal ary. For their investnent, the enpl oyees becane
di rect shareholders in the conpany. |If financial goals were
reached, the enployees could then sell their shares at a tinme
when market conditions were favorable. The plaintiffs allege that
within two years the participants realized approxi mately seven
times the value of their initial investnent.

According to the plaintiffs, the MP was offered to
“key enpl oyees” but the conpany excluded those who were perceived
to be within five years of retirenent or perceived to be

interested in retirement. As those so perceived were over the



age of 50, the programdiscrimnated on the basis of age,
according to the plaintiffs. The naned plaintiffs al so assert
i ndi vidual clainms for retaliation and discrimnation.

After several nodifications, the proposed class that
the plaintiffs seek to represent conprises manageri al enpl oyees
over the age of 50 who earned nore than $ 60, 000 per year and
were not offered the opportunity to participate in the MP. |
have determ ned that the Plaintiffs cannot neet their burden of
establishing either coomonality or typicality under Federal Rule
of GCvil Procedure 23(a). The question of why enpl oyees were or
were not selected for inclusion in the MP is too individualized
to lend itself to class-action resolution. The proposed cl ass
cuts across many different departnents and positions. For
exanple, M. Mtchell, who is in sales, alleges that the sales
enpl oyees who were selected had inferior sales and performance
records to his and were | ess experienced. The fact finder wll
have to determ ne the specific reason that any individual was not
selected to participate in the MP in order to establish
liability; establishing damages would require a separate
determ nati on of whether the individual, if selected, wuld have
partici pated and what the financial ramfications would have
been. “Resolution of the nerits of the clainms would degenerate
i nto an unmanageabl e pl ethora of nultiple individual

determ nations for each individual proposed class nenber.” bb



v. Merck & Co., Inc., 206 F.R D. 399, 406 (E. D. Pa. 2002)
(Weiner, J.).

| am unconvi nced that the nanmed plaintiffs, who assert
clains of retaliation and discrimnation, are adequate
representatives of a class; in addition, there is a serious
gquestion as to whether the statute of limtations would bar the
claims of sone or all plaintiffs; this is not an issue
appropriate for class resolution. Upon consideration of all the
required factors, |I cannot find that a class action is a superior
met hod of adjudicating this case.

An order foll ows.
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ORDER

AND NOWthis 9th day of June 2009, upon consideration
of the notions relating to class certification and the responses
thereto, and for the reasons stated in the acconpanying
menor andum it is ORDERED t hat:

1. Plaintiffs’ Mtions to Certify O ass (Docunent
Nos. 60 and 61) and Renewed Motion to Certify (Docunent No. 168)
are DEN ED.

2. Def endants’ Mdtion to Strike Plaintiffs’

Consol i dat ed Decl arations and Opt-1n Consent Fornms (Document No.
69) is DI SM SSED AS MOOT.

3. Def endants’ Mdtion to Sever (Docunent No. 140) is
GRANTED to the extent that it seeks denial of class-action
certification, DENIED to the extent it seeks to sever the naned
plaintiffs’ clains into three separate actions, and DEN ED

W THOUT PREJUDI CE to the extent it seeks three separate trials.
BY THE COURT:

[s/ John P. Fullam
Ful I am Sr. J.




