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VEMORANDUM

Ful lam Sr. J. June 4, 2009

Plaintiffs are two | aw professors; the defendants,
together, constitute an entity which publishes | aw books. 1In
1987, plaintiffs authored, and defendants published, a two-volune
treati se on Pennsylvania crimnal procedure. Plaintiffs
provi ded, and defendants published, annual updates (" pocket
parts”).

In 2001, plaintiffs authored, and defendants publi shed,
a second edition of the publication. Plaintiffs provided pocket
parts thereafter on an annual basis. In 2007, the parties
entered into a separate, stand-al one agreenent covering the 2007-
2008 pocket part.

In 2008, however, the parties were unable to cone to
terms on the conpensation to be paid plaintiffs for the
subsequent pocket parts. Thereupon, defendants proceeded to
prepare, with their own staff, what purported to be a 2008-2009
pocket part, but listed plaintiffs as the authors (along with

“the publisher’s staff”). Plaintiffs were not notified in



advance that this would occur, and had no part in the preparation
of the pocket part. Plaintiffs contend that the pocket part in
guestion is, in effect, nmerely a reprint of the pocket part for

t he previous year, and does not reflect changes whi ch had
occurred in Pennsylvania crimnal procedural |aw

Plaintiffs thereupon filed this action, seeking
equitable relief and danages. After a hearing on plaintiffs’
request for prelimnary injunctive relief, | concluded that a
prelimnary injunction should be denied, since the harmhad, as a
practical matter, already occurred.

Now before the Court is defendants’ notion to dismss
the action. The notion is expressly filed pursuant to Fed. R
Cv. P. 12(b)(6), it being defendants’ contention that the
conplaint fails to state valid cl ains agai nst the defendants.

Def endants assert two basic grounds for dismssal: (1)
that venue in this District is inproper, since the parties’
contracts limted venue to the courts of Mnnesota, and (2) that
all of plaintiffs’ clains are barred by various contractual
provi si ons.

Contrary to defendants’ argunent, | have concl uded t hat
the forumselection clause is not an obstacle to venue in this
District. Assumng that the 2000 Agreenent relied upon by
defendants is applicable, the contract provides nerely that *“any

| egal action arising under this Agreement will be brought in the



appropriate federal or state court in the State of Mnnesota.”
But the present case is not an action “arising under this
‘“Agreenent’” — plaintiffs are claimng that the defendants
commtted torts after the contract was termnated. At nost, it
appears that the defendants nay be asserting that the contracts
give rise to defenses against plaintiffs’ clainms, but that is not
sufficient to invoke the forumselection clause. Accordingly, it
IS not necessary to sort out the various possible contracts.

Def endants rely upon the 2000 Agreenent, whereas the 2007
Agreenent purportedly replaces all prior agreenments (but nay be
limted to the pocket-part for that year, notw thstanding the
broad definitions of “the work”).

Since all of the allegations of the conplaint nust be
accepted as true at this stage, | am persuaded that this
litigation does not arise under any of the contracts. It may
well be that sone of plaintiffs’ clainms can be defeated by
i nvoki ng the | anguage of one or nore of the earlier contracts,
but that issue may not be resolved under Fed. R Cv. P.
12(b)(6). Defendants’ notion to dismss will therefore be

denied. An Order foll ows.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
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ORDER

AND NOW this 4" day of June, IT IS ORDERED:
That the defendants’ notion to dismss plaintiffs’
anended conpl aint is DEN ED

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



