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This is a dispute over the construction of Skirkanich
Hal | at the University of Pennsylvania. Plaintiff Quinn
Construction, Inc. (“Quinn”) is a concrete subcontractor on the
Skirkanich Hall project. Quinn alleges, in part, that defendants
Skanska USA Building, Inc. (“Skanska”), the general contractor on
the project, and Todd WIllians/Billie Tsein Architects LLP
(“TWBTA”), the project architect, caused Quinn to incur delays in
conpleting its work on the project, which resulted in Quinn
becom ng liable for contractual penalties. Quinn’ s conplaint
brings clains agai nst Skanska and TWBTA for negli gent
m srepresentati on and breach of contract.

Skanska answered Quinn’'s conplaint by asserting a
counter-clai magainst Quinn, a cross-clai magainst TWBTA, and a
third-party conplaint against the Trustees of the University of
Pennsyl vani a (“Penn”), who had conm ssioned the project, and
Harl eysvill e Mutual Insurance Conmpany, the issuer of the surety

bond for Quinn’s performance. Skanska’s cross-clai magai nst



TWBTA sought indemity for any anounts for which Skanska was
liable to Quinn and al so brought a separate claimof negligent
m srepresentati on agai nst TWBTA.

Earlier in this litigation, TWBTA noved to dism ss both
Quinn’s clainms and Skanska s cross-clains against it on the
ground that neither Quinn nor Skanska had filed a certificate of
merit, as required under applicable state law for a clai m of
prof essi onal negligence. |In a Menorandum and Order dated June
10, 2008, this Court, the Honorable Thomas N. O Neill, Jr., then
presi ding, denied TWBTA's Motion. The Court found that both the
| anguage and the substance of Quinn’s conplaint and Skanska’'s
cross-claimalleged only clainms for negligent msrepresentation
and not clains for professional negligence and the applicable
state rule, Pennsylvania Rule of CGvil Procedure 1042.3, was
therefore inapplicable. The Court concl uded:

[1]n order to succeed on their clains [of

negl i gent m srepresentation] neither Quinn

nor Skanska needs to introduce evidence of

t he professional standard of care for

architects because negligent

m srepresentation clains proceed under a

theory of ordinary negligence. No expert

testinmony is required in this case, as the

negl i gent m srepresentation clainms and the

appl i cabl e standard of care, that of a

traditional reasonable man are wthin the

jury’s conmon under st andi ng.
Menor andum of June 10, 2008, at 8.

On the basis of this ruling TWBTA now seeks to preclude

Qui nn and Skanska from i ntroduci ng any expert evidence at trial



as to the professional standard of care for architects or as to
causation. Neither Quinn nor Skanska had yet produced their
expert reports at the time TWBTA's notion was filed,! and TWBTA,
therefore, is not seeking to exclude any specific opinion.
| nstead, TWBTA is nmaking a general challenge to any expert
opi nion Quinn or Skanska may offer as to the standard of care
owed by TWBTA: “Having argued that their clainms were not
prem sed upon professional liability theories, and havi ng
obtai ned the benefit of their argunents in avoiding the di sm ssal
of their clains against TWBTA . . ., Quinn and Skanska must now
be bound by the Court’s ruling and precluded fromintroduci ng any
expert testinony agai nst TWBTA on the issues of standard of care
or causation.” TWBTA Mt. at 4.

The Court will deny TWBTA's notion, finding that the
Court’s prior ruling (which TWBTA does not challenge and which is
the | aw of the case) does not necessarily require the preclusion
of expert testinony on behalf of Quinn or Skanska. The Court’s
ruling, however, is without prejudice to TWBTA's ability to
chal l enge the adm ssibility of Quinn and Skanska' s expert

testi nony on other grounds.

! Inits reply brief, TWBTA says that Quinn produced
expert reports after its notion was filed and that TWBTA
anticipates filing notions in limne to address the specifics of
t hose reports.



The crux of TWBTA's notion is the effect of
Pennsyl vania Rule of Civil Procedure 1042.3. Subsection (a) of
that rule provides that:

In any action based upon an allegation that a
| i censed professional deviated from an
accept abl e professional standard, the
attorney for the plaintiff, or the plaintiff
if not represented, shall file with the
conplaint or within sixty days after the
filing of the conplaint, a certificate of
merit signed by the attorney or party that
ei t her

(1) an appropriate licensed professional has
supplied a witten statenment that there

exi sts a reasonable probability that the
care, skill or know edge exercised or
exhibited in the treatnent, practice or work
that is the subject of the conplaint, fel
out si de accept abl e professional standards and
t hat such conduct was a cause in bringing
about the harm or

(2) the claimthat the defendant devi ated
from an acceptabl e professional standard is
based solely on allegations that other

i censed professionals for whomthis

def endant is responsible deviated from an
accept abl e professional standard, or

(3) expert testinony of an appropriate
I i censed professional is unnecessary for
prosecution of the claim

Pa. R Gv. P. 1042.3(a). The conment to subsection (a)(3)
states that:

In the event that the attorney certifies
under subdivision (a)(3) that an expert is
unnecessary for prosecution of the claim in
t he absence of exceptional circunstances the
attorney is bound by the certification and,
subsequently, the trial court shall preclude
the plaintiff from presenting testinony by an



expert on the questions of standard of care
and causati on.

Note to Pa. R Civ. P. 1042.3(a)(3).

Under state law, the failure to file a certificate of
merit in a case that falls under Rule 1042.3 requires the
di sm ssal of the case for failure to prosecute. See Pa. R Cv.

P. 1042.6; Varner v. O assic Conmmunities Corp., 890 A 2d 1068,

1073 (Pa. Super. Ct. 2006). State statutes requiring the filing
of a certificate of merit in professional liability actions are
substantive | aw that nust be applied by a federal court sitting

in diversity. Chanberlain v. G anpapa, 210 F.3d 154, 158 (3d

Cir. 2000) (considering New Jersey statute). Federal courts
have, accordingly, applied Rule 1042.3 to diversity cases
al l eging professional liability under Pennsylvania |aw. See

Stroud v. Abington Mem Hosp., 546 F. Supp. 2d 238, 248 (E. D

Pa. 2008) (collecting cases).

TWBTA argues that allow ng Quinn and Skanska to proffer
expert testinony about the standard of care, after their clains
were found to not involve allegations of professional negligence
and to not require a certificate of nerit under Rule 1042. 3(a),
woul d al | ow Qui nn and Skanska to “circunvent” the requirenents of
the Rul e and “avoi d the consequences” of their prior argunents.
TWBTA contends that the coment to subsection (a)(3) of the Rule
makes cl ear that parties who have certified that an expert is not

necessary for the prosecution of their clainms should be precluded



frompresenting expert testinony on the standard of care or
causati on.

TWBTA' s argunent is m splaced. The comment to Rule
1042. 3 upon which TWBTA relies does not apply to the situation
here by its own ternms. Under Rule 1042.3, a plaintiff making
all egations that a |licenced professional deviated from
prof essional standards nust file a certificate of nerit.
Odinarily, such a certificate of nerit nmust state that a
I icenced professional has provided the plaintiff with a witten
statenent that there is nerit to the allegations of negligence.
Pa. R Cv. P. 1042.3(a)(1). Subsection 1042.3(a)(3), however,
allows a plaintiff to file a certificate of nmerit stating that
“expert testinony of an appropriate |icensed professional is
unnecessary for prosecution of the claim” The comrent upon
which TWBTA relies states clearly that it applies only “[i]n the
event that the attorney certifies under subdivision (a)(3) that
an expert is unnecessary for prosecution of the claim?”

The comrent, therefore, only applies to parties who
have brought clainms of professional negligence and are required
to file a certificate of merit under Rule 1042.3, but who
expressly certify that they can prove their clains wthout expert
testimony. Only in those circunstances does the comment say that
a party should be precluded fromlater presenting expert
testinony. Quinn and Skanska, having been previously found by

this Court to not be bringing clains of professional negligence

6



and to not be required to file a certificate of nerit, are
out side the scope of the comment.

TWBTA' s argunent that allow ng Quinn and Skanska to
proffer expert testinony would be inconsistent with this Court’s
prior ruling is also msplaced. In its prior Menorandum findi ng
that Qui nn and Skanska’s cl ains were not based on professional
negl i gence and not subject to Rule 1042.3, the Court determ ned
t hat expert testinony was not required for Quinn and Skanska to
prove their clains. The finding that expert testinony was not
requi red does not necessarily inply that expert testinony cannot
be permtted, if that testinony otherwi se conplies with the
Federal Rules of Evidence. |f such testinony would “assist the
trier of fact to understand the evidence or to determ ne a fact
in issue,” as required for expert testinony to be adm ssible
under Federal Rule of Evidence 702, and if it satisfies the other
requi renents for adm ssibility under those Rules, then such
testi nony woul d be adm ssible, regardless of the Court’s prior
ruling on whether a certificate of nerit was required under Rule
1042. 3.

In its reply brief, TWBTA suggests that any expert
testimony proffered by Quinn or Skanska woul d necessarily be
either irrelevant, and therefore to be precluded under Federal
Rul e of Evidence 402, or would risk confusing or msleading a
jury, and therefore to be precluded under Federal Rule of

Evidence 403. In light of the Court’s ruling that professional

7



negligence is not at issue in Quinn or Skanska’s clainms, it is
possi bl e that expert testinony concerning an architect’s standard
of care or causation could be irrelevant or unhel pful. That

i ssue, however, cannot be determned in the abstract. The Court
can only evaluate issues of relevance or prejudice in this case
with respect to the actual opinions of identified experts as to
specific issues.

The Court will, therefore, deny TWBTA's notion to
preclude. This denial will be without prejudice to TWBTA's ri ght
to challenge the adm ssibility of the opinions of Quinn or
Skanska’'s experts under Federal Rules of Evidence 402, 403, 702
or any other relevant rule, once those expert opinions are

di scl osed.

An appropriate Order will be issued separately.
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ORDER

AND NOW this 26th day of May, 2009, upon consideration
of the Motion to Preclude (Docket No. 125) of Defendant Todd
Wllians Billie Tsien Architects, LLP (“TWBTA’), seeking to
preclude plaintiff Quinn Construction and def endant Skanska USA
Building, Inc., fromintroducing expert testinony agai nst TWBTA
as to the issue of standard of care and causation, and upon
consi deration of the opposition and reply briefs thereto, ITIS
HEREBY ORDERED, for the reasons set forth in a Menorandum of
today’s date, that the Motion is DENIED. This denial is wthout
prejudice to TWBTA's ability to challenge the adm ssibility of
t he opi nions of these defendants’ experts, once their expert
reports have been served, under Fed. R Evid. 402, 403, 702, or

ot her rel evant rule.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




