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This case arises out of the arrest of plaintiffs Peter
Pol  ock and Peter Mekosh at the residence of Peter Pollock’s
wife, Marjorie Pollock, with whomhe was having a contentious
divorce. The plaintiffs bring a civil rights action agai nst
Marjorie Pollock, HIltown Township Municipality, HIltown
Townshi p Police Departnent, and Oficer Louis Bell. They allege
that the defendants conspired to deprive themof a variety of
their constitutional rights in violation of 42 U.S.C. § 1983.
They al so bring three state | aw cl ai ns.

Marjorie Pollock noved to dismss the 8§ 1983 cl ai ns
agai nst her on the ground that she was not a state actor. The
Court denied the notion, finding that the plaintiffs had pled
nmore than nerely conclusory allegations of concerted action
bet ween her and O ficer Louis Bell. Central to the Court’s
conclusion were the allegations in the conplaint that Marjorie

Pol | ock was having an affair with Oficer Bell and that they



conspired together to have the plaintiffs arrested and to bring
crim nal proceedi ngs agai nst them

The al l egation of an affair turned out to be incorrect.
Not only had Marjorie Pollock and O ficer Bell not had an affair,
t hey had never net before the day of the incident that was the
subject of the lawsuit. The plaintiffs and the defendants agreed
to the dism ssal of the case wth prejudice, with the
under st andi ng that the defendants could file a notion for
attorneys’ fees and costs pursuant to 42 U S.C. § 1988. The

def endants did so and the Court here decides that notion.

Legal Standard for an Award of Attorneys’ Fees

Section 1988 of Title 42 provides, in pertinent part,
that “[i]n any action or proceeding to enforce a provision of
[§ 1983], the court, inits discretion, may allow the prevailing
party, other than the United States, a reasonable attorney s fee
as part of the costs.” 8§ 1988(b). A court can award attorneys’
fees to a prevailing defendant under 8 1988 only “‘upon a finding
that the plaintiff's action was frivol ous, unreasonable, or
wi t hout foundation, even though not brought in subjective bad

faith.”” Commw. v. Flaherty, 40 F.3d 57, 60-61 (3d Cr. 1994)

(quoting Christiansburg Garnent Co. v. EEQOC, 432 U. S. 412, 420

(1972)). A finding of bad faith, although not required for an

award of attorneys’ fees, weighs strongly in favor of such an



award. Christiansburg, 434 U S. at 422; see al so Barnes

Foundation v. Township of Upper Merion, 242 F.3d 151, 165-66 (3d

Cir. 2001).

To decide the notion, the Court nust determne if the
plaintiffs or their counsel had an adequate basis to all ege that
Marjorie Pollock and Oficer Bell were having an affair, and if
they did not, whether that allegation was sufficiently
“groundl ess” or “w thout foundation” to allow an award of fees.
Al t hough not required for an award of fees, the Court nust al so
consi der whether the plaintiffs or the plaintiffs’ counsel acted
in “bad faith,” by know ngly or recklessly naking a fal se
all egation of the affair.

The Court answers these questions affirmatively as to
the plaintiffs, finding that their allegation of an affair was
groundl ess and that it was nmade in bad faith. Although the Court
has concerns about the way counsel for the plaintiffs handl ed
this litigation, the Court finds the conduct of counsel was not

sancti onabl e. !

. Section 1988 does not itself authorize attorneys’ fees
to be taxed to the plaintiff’s counsel. Brown v. Borough of
Chanbersburg, 903 F.2d 274, 277 (3d G r. 1990) (holding that
§ 1988 does not authorize the award of attorneys’ fees against a
plaintiff's attorney). The Court coul d nonethel ess apportion
sonme or all of an award of attorneys’ fees to plaintiff’s counsel
through Fed. R Cv. P. 11 or the Court’s inherent powers. See
Quiroga v. Hasbro, Inc., 934 F.2d 497, 504 (3d Gr. 1991)
(remandi ng an award of attorneys’ fees to the prevailing
defendant to allow the district court to consider whether they
shoul d be taxed, in whole or in part, to plaintiff’s counsel).
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1. Discovery Concerning The Plaintiffs’ Allegation of an Affair
Bet ween Marjorie Pollock and Oficer Louis Bel

The plaintiffs’ conplaint alleges that “[u]pon
information and belief, Defendant [Marjorie] Pollock was having
an extramarital affair with a police officer in the Hlltown
police departnment” and that “[u] pon information and belief, said
police officer was Defendant [Louis] Bell.” Conpl. Y 13-14.

The plaintiffs have said that they relied on the
following facts as the basis for their allegation of an affair
bet ween Marjorie Pollock and O ficer Louis Bell: (1) that the
plaintiffs had been told by Bonnie Swann, an acquai ntance of
theirs who knew Marjorie Pollock, that Swann had been told by
Marjorie Pollock that Pollock was having an affair with O ficer
Bell; (2) that sonetime before the filing of the conplaint,
Marjorie Pollock had told her husband, Peter Pollock, on three
separate occasions, that she nmet a police officer who asked her
out to lunch; (3) that during the incident that resulted in the
plaintiffs’ arrest, Oficer Bell referred to Marjorie Pollock as
“Marjorie;” and (4) that sonetime during the incident Oficer
Bel | appeared to be having an intimate conversation with Marjorie
Pol | ock.

O these supporting facts, the nost inportant is Bonnie
Swann’s statenment to the plaintiffs that Marjorie Pollock had
told her of the affair. Absent her statenent, the other

supporting facts taken together would not have given a reasonabl e
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basis to allege the existence of an extramarital affair between
Marjorie Pollock and O ficer Bell.

Counsel for the plaintiffs did not attenpt to verify
Bonnie Swan’s alleged statenent to the plaintiffs until after the
conplaint was filed. Defendants Marjorie Pollock and O ficer
Bel | denied the existence of any affair in their answer, and the
parties agreed to a short discovery schedule. Al parties

i ndicated a desire to depose Bonni e Swann.

A. Attenpts to Depose Bonni e Swann

Counsel for both the plaintiffs and the defendants
spoke to Swann separately in attenpting to arrange her
deposition. Counsel for the plaintiffs spoke to Swann in
February 2008. |In that conversation, the plaintiff’'s counsel
says Swann confirnmed that Marjorie Pollock had told Swann that
Marjorie Pollock was having an affair with Oficer Bell and said
that she would be willing to sign an affidavit to that effect.?
Counsel for Marjorie Pollock interviewed Swann two tinmes in March

2008. Defense counsel says that in those conversati ons Swann

2 Letter to Court fromAttorney Ari Karpf of April 9,
2008; Aff. of Ari Karpf, Ex. Dto PI. Qop. Br.; Tr. of April 10,
2008, Hearing at 7-8.



deni ed making the statenents that the plaintiffs attribute to
her. 3

Counsel for the defendants subpoenaed Swann for
deposition on April 3, 2008, but she refused to appear, either in
person or by tel ephone, saying she was traveling out of state.

On April 10, 2008, the plaintiffs’ counsel wote the Court,
stating that plaintiff Peter Pollock had received a voi cenai
message from Swann conplaining of intimdation. The Court held a
conference with counsel, at which a recording of Swann’s nessage
was played. Although not clearly audible, in the nmessage, Swann
was conpl ai ni ng of what she perceived to be intimdation by
plaintiff Peter Pollock’s brother Seth. The Court expressed
grave concern at any suggestion that a wi tness was being
intimdated or otherw se induced to say sonething untrue, and
warned that the truth of Swann's seemngly directly contradictory
statenents to defendants’ and plaintiffs’ counsels would be

resol ved by her deposition.

Plaintiffs” counsel stated that he woul d subpoena Swann
for deposition. He did so and her deposition was schedul ed for
April 28, 2009. Swann contacted the plaintiffs’ counsel on the
day of her deposition to say she could not appear and to

reschedule for the followng day. On April 29, 2009, Swann again

3 Letter to Court fromAttorney Stuart WIder of April 9,
2008; Tr. of April 10, 2008, Hearing at 7.

6



called plaintiff’s counsel to cancel her deposition. That
evening, a lawer fromthe plaintiff’s counsel’s office went to
Swann’s hone, where she signed an affidavit prepared by the

plaintiff’s counsel.

B. Bonni e Swann’' s Affidavit

The affidavit of Bonnie Swann, dated April 29, 2009,

and provided to defendants’ counsel the next day, states:

1. My nanme is Bonnie Swann, and | am an
adul t individual .

2. | know Marjorie Poll[o]ck and Peter
Pol | [ o] ck.

3. | amin the business of providing

nursi ng-rel ated services.

4. Wiile at one of ny client’s sites, |
worked with Marjorie Poll[o]ck on
several occasions.

5. A few years ago, during the course of
several conversations, Marjorie
Pol I [ o] ck expl ai ned that she [was
dating] O ficer Louis Bell.

6. | understood fromny conversations with
Marjorie Poll[o]ck that she was having a
romanti c and/ or sexual relationship with
Oficer Louis Bell of the HIltown
Townshi p Police Departnent.

Paragraph five of the affidavit signed by Swann
contains a handwitten change to the version prepared by the
plaintiff’s counsel. The plaintiff’s counsel’s original, type-

witten version of paragraph five stated that Marjorie
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Pol | ock expl ai ned that she was having an affair with O ficer
Louis Bell.” Swann crossed out “having an affair wth” and
substituted “dating.” Neither the original nor the signed
affidavit said that Bonnie Swann had told the plaintiffs about
her conversations with Marjorie Pollock before the filing of the

conpl ai nt.

C. Bonni e Swann’ s Deposition

At the request of the defendants’ counsel the Court
hel d a tel ephone status conference with the parties on May 2,
2009, to discuss Swann’s failure to appear at deposition. The
Court noted that, given the circunstances of its preparation,
Swann’s affidavit would likely not be useable for any purpose in
t hese proceedi ngs and that Swann woul d have to be deposed, as had
been previously discussed. Counsel for the defendants indicated
that they would file a notion to enforce their subpoena of Swann.
The Court ordered all parties and their counsel to have no
further substantive conversations with Swann before her
deposition and said it would await the defendants’ notion. The
defendants’ notion to enforce their subpoena was filed May 2,
2009, granted May 6, 2009, and Swann appeared for deposition on

May 15, 2009.



At her deposition, Bonnie Swann denied that Marjorie
Pol | ock ever told her that she (Marjorie Pollock) was having an
affair wwth Oficer Bell:

Q Did Marjorie Pollock ever tell you that
she was romantically involved with
O ficer Louis Bell?

A Ckay. No. When Marjorie and | spoke,
and it was at Mary DeNardo’ s house, we
all tal ked about going out for a drink
and having sonme fun and dating came up.
She never nentioned Oficer Bell’s nane.

Q Wel | what about dating canme up during
t he conversation?

A That she was having a hard tinme at hone
with her marriage and she really
couldn’t take any nore of what was goi ng
on, whatever that was, and she wanted to
go out and have a good tine.

Q Ckay. During that conversation, did she
tell you, specifically, that she was
dating Oficer Louis Bell of the
Hilltown Police Departnent?

No.

Q Did she tell you that she was dating any
police officer?

A No.

Q At any tinme, other than during that
conversation, did Ms. Pollock tell you
that she was dating O ficer Louis Bell?

A No.



Q Ckay, did she ever tell you that she was
dating a police officer at any time?

A No.
5/15/ 09 Dep. of Bonnie Swann at 18-19. Later in her deposition,
in discussing her affidavit, Swann reaffirned that she was not
told and did not know whether Marjorie Pollock and Oficer Bel

were having a relationship:

A . . . Marjorie and I and anot her person
t al ked about going out, she was
di vorcing, |I’mdivorcing, and we j ust

wanted to go out and have fun, whether
it was to have a couple of drinks, to,
maybe, you know, date, or start our
lives over, whatever, but | didn't --
and it’s ny fault probably because |
didn’'t read all of [the affidavit]
correctly, but I know she wasn't having
an affair, to ny know edge.

Swann Dep. at 46
Swann al so denied ever telling the plaintiffs that
Marjorie Pollock had told her that she (Marjorie Pollock) was
having an affair with Oficer Bell:
Q Did you ever tell Peter Pollock that
Marjorie Pollock had confided in you

that she was seeing a police officer by
t he nane of Louis Bell?

A Peter Pollock and I and his father and
anot her gentleman got in a conversation
at M. Pollock’s -- Earl Pollock’”s hone,

and they were both really mad that day,
sonething to do with the police officer
going to Marjorie’ s home al one and
arresting -- and | thought that they

said he and his father -- arrested he
and his father, and wasn’t it odd that
Peter Bell [sic] -- not Peter -- officer
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Louis Bell was there alone and not with
anot her officer, because usually, police
officers cone in two and not by

t hensel ves.

Did you say anything to, either, M.
Pol | ock or the other gentleman in
response to those coments?

Just that | had heard about O ficer

Bell, and | think if you live in
Hilltown, you hear about O ficer Bell.
Sone of his arrests, or, you know, Kkids,
or whoever. | nean, |’ve heard the nane
before. |’ve never net the man.

But if | understand your testinony,
during that conversation, you did not
tell M. Pollock or the other gentleman
that Marjorie Pollock was dating or
romantically involved with Oficer Louis
Bel | ?

No. And | -- | have searched ny sole
[sic] for this, and | know t hat
[plaintiff’s counsel] M. Karpf has
called me, and | think the world of
Peter, he’s never done nme w ong or
proven hinself bad to ne in any way, but
| -- 1 -- he -- no. No. They were not
romantically involved, that | know of.

|l nmean | --

Swann Dep. at 19-20.

Swann conceded that she had signed the affidavit

presented to her by counsel for the plaintiffs, but that she did

this because she felt pressure to do so fromplaintiff Peter

Pol l ock and the plaintiffs’ counsel. She testified that the
plaintiffs’ counsel had called her in |ate February or March 2008
and asked her whether Marjorie Pollock and Oficer Bell were

11



having an affair. Swann testified that she falsely said that

they were having an affair. She said she did so because the

plaintiffs’

counsel asked her “leading” questions and because she

was answering his questions while driving honme froma difficult

famly matter and was distracted:

A

: . he asked ne the sane questions
that you' re asking ne today. And if |

remenber then what | -- | said | |ike
Peter and | would do anything for him
and he said -- then he went on to say

sonet hi ng about Marjorie and whet her she
had an affair. He used the word an

affair wwth Oficer Bell, and | -- |
believe then | said, yes | -- Marjorie
did tell ne that, but that wasn’'t the
case.

Ckay. Wiy did you tell himthat if it
wasn’'t the case?

| think it was the way he was | eadi ng ne
into the questions and asking the
guestions to me. And then | thought
about it over the past few nonths, |’ve
tried desperately hard to think of the
last tine | saw Marjorie, what Marjorie
and | tal ked about, what Peter and |

tal ked about. Peter called ne several
times and wanted to have lunch and neet
with me and Mar —no, Marjorie did not
have -- not that | know of, anyway, have
an affair with Oficer Bell.

Now, you said it was sonething about the
way he was asking you the questions?

It was. | was driving, actually. | was
inny car, | was just com ng honme from
doi ng sone | egal work for ny parents who
just passed away, and | told himIl was
inthe car, | believe, and I told him
could he call ne back. And he said
sonet hi ng about sending a letter and

12



just signing it, and | said that would
be fine, too. But that -- that was it.

Q kay. Did [plaintiffs’ counsel]
t hreaten you?

Q Did he offer you any inducenents to say
that you had been told there was an
affair?
A No.
Swann Dep. at 21-22. Swann |later described the plaintiffs’
counsel as “asking the sane question but in different ways,”
whi ch caused her to becone very confused. 1d. at 41-42. Swann
al so stated, however, that the plaintiffs’ counsel also told her
that he wanted her to tell the truth and that he never asked her
tolie. [1d. at 41, 55.

Swann testified that plaintiff Peter Pollock called
her four tinmes to discuss this lawsuit. In the first call, Peter
Pol | ock asked Swann to lunch, but she declined. He called at
| east three nore times. Swann testified that she never told
Peter Pollock in any of those phone calls that Marjorie Poll ock
had told her of an affair with Oficer Bell. She testified that
after the | ast phone call, she left a voicemail recording, |ater
pl ayed for the Court and discussed earlier, in which she

conpl ai ned of being harassed. Swann summari zed her voicenail as

saying, “l do not want to get involved, that | didn't trust his
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father and | didn’t trust his other brother, and | just don't
want to be involved.” Swann said her worry was that Peter
Pol | ock’ s father and brother could affect her job. She
testified, however, that she never spoke to either Pollock’s
father or brother about her testinony and that neither they nor
anyone el se had threatened her in connection with her testinony.

Swann Dep. at 23-23.

D. The Plaintiffs' Voluntary Dismissal of Their Conplaint

After Swann had given her deposition, the plaintiffs
agreed to voluntarily wthdraw their conplaint. The parties
signed a stipulation of dismssal with prejudice (Docket No. 38)
t hat expressly preserved the defendants’ right to file a state
law civil suit for wongful use of civil proceedings and stated
that the stipulation would be considered a termnation in favor
of the defendants with respect to such an action. The parties
al so understood that the dism ssal allowed the defendants to nove
for an award of attorneys’ fees. After entry of judgnent agai nst
the plaintiffs, both Marjorie Pollock and Oficer Bell noved for
attorneys’ fees before this Court as prevailing parties under 42

U S. C § 1988.
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I11. The Evidentiary Hearing Concerning the Defendants’ Motion
for Attorneys’ Fees

The Court held an evidentiary hearing on the
defendants’ notions for attorneys’ fees on Cctober 21, 2008. The
Court heard testinony fromthe two plaintiffs, Peter Pollock and
Pet er Mekosh, and the two individual defendants, Marjorie Poll ock
and O ficer Louis Bell, but did not hear testinony from Bonnie
Swann. Bonni e Swann was subpoenaed for the hearing by the
plaintiffs counsel but did not appear. Counsel for the
def endants were not able to serve her with a subpoena. Neither

side asked the Court to i ssue a bench warrant for Swann.

A Testinmony by Defendants Marjorie Pollock and Oficer
Louis Bell

Both Marjorie Pollock and Louis Bell testified that
t hey had never had an affair or a romantic relationship with each
other. Oficer Bell testified that he had never net Marjorie
Pol | ock until he was called to the Pollock residence on the night
of the incident. Marjorie Pollock testified that she had never
met OFficer Bell except for the two or three tines he had cone to
the Poll ock residence to respond to donestic disputes. 10/21/08
Tr. at 14, 103.

Marjorie Pollock testified that, before the conpl aint
inthis matter was filed, she had seen Bonnie Swann only three or

four times, through their work. Swann worked as a care giver for
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hospi ce patients and Pol |l ock worked for Doyl estown Hospital as a
hospi ce nurse, and they would run into each other while caring
for patients. Mrjorie Pollock testified she never told Bonnie
Swann that she was having “any type of relationship” wwth Oficer
Louis Bell. 10/21/08 Tr. at 7, 14-15.

Marjorie Pollock was not questioned, and did not
testify, about the events that lead up to the plaintiffs’ arrest.
O ficer Bell was questioned about the circunstances of the
arrest. He testified that he was di spatched to the Poll ock
resi dence by the Bucks County Energency Communi cations O fice.

O ficer Bell testified that, before he was di spatched, he had
received a departnental warning that there was a “potenti al

of ficer safety issue” at the residence. The departnental
bul l etin board had notified officers that Marjorie Pollock had
called the police to say she was begi nning di vorce proceedi ngs
and that her husband had warned her not to call the police, and
that, if she did, her husband had threatened to “go out in a

bl aze of glory.” 10/21/08 Tr. at 103-05, 114.

Upon arriving at the house, Oficer Bell testified that
he saw Peter Poll ock and Peter Mekosh com ng down the front steps
and wal king toward a white pick up truck. O ficer Bell warned
the plaintiffs to stay away fromthe truck, but Peter Poll ock
reached inside and retrieved a silver object. Oficer Bell drew

his gun. O ficer Bell holstered his weapon after Peter Poll ock
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showed himthat the object was a video canera. O ficer Bell then
went inside the house, telling Peter Pollock and Peter Mekosh to
wait outside. Wthin two mnutes, Peter Pollock entered the
house and went to his home office. Oficer Bell again told him
to leave. Peter Pollock objected, telling the officer he was
trespassing and they had what O ficer Bell describes as a “verbal
altercation.” 10/21/08 Tr. at 104-05.

Oficer Bell testified that Peter Mekosh had al so
entered the house and was pointing the videocanera at O ficer
Bell. Oficer Bell then took Mekosh into custody, confirned that
the camera was on and was recordi ng, and placed Mekosh under
arrest. Oficer Bell testified that he put Mekosh in his police
car, at which point Mekosh said that he was only doing what “his
boss” told himto do. Oficer Bell ultimately did not arrest
either Peter Pollock or Peter Mekosh at that tinme. After
consulting wwth the Bucks County District Attorney’ s office,
Oficer Bell later filed an affidavit of probable cause and
arrested both Pollock and Mekosh for violations of state
w retapping laws. The District Attorney’' s office |ater dropped
all charges agai nst both Mekosh and Poll ock at the prelimnary

hearing. 10/21/08 Tr. at 105-09.
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B. Testinony by Plaintiffs Peter Poll ock and Peter ©Mkosh

Plaintiffs Peter Pollock and Peter Mekosh also
testified at the hearing. Both plaintiffs testified that they
had no basis for alleging that Oficer Bell and Marjorie Poll ock
were having an affair, other than what they said they were told
by Bonnie Swann. 10/21/09 Tr. at 25-26, 77-78. Both plaintiffs
testified that they were both present, in the kitchen of Peter
Pol | ock’ s father’s house, when Bonnie Swann told themthat
Marjorie Pollock had told her about the affair. 10/21/09 Tr. at
27-29, 78-79. The plaintiffs’ testinony about this conversation,
however, was vague and contradictory, as was the plaintiffs’

testi nony about the circunstances of their arrest.

1. Vague and Contradi ctory Testinony Concerning the
Plaintiffs’ Conversation with Bonnie Swann

Al though the allegation of the extramarital affair was
critical to the filing of the conplaint, and the Court woul d
think a matter of sonme personal inportance to Peter Poll ock,
neither plaintiff could remenber the date, either generally or
specifically, of the conversation in which Bonnie Swann all egedly
told themof the affair. Peter Pollock testified the
conversation occurred in Decenber or January of 2006. Peter
Mekosh testified the conversation occurred in spring or sumrer of
2006. 10/21/09 Tr. at 27, 82-83. Pollock also testified that he

had had “one or two” subsequent conversations with Swann over the
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next few weeks in which she “reconfirnmed’” what she had told him
of the affair. Pollock conceded he had not nentioned these other
conversations in his earlier deposition testinony. [d. at 27.
Pol | ock did not conplain about O ficer Bell’ s conduct to the
Hilltown Police Departnent and only filed this action twenty

nont hs after the incident occurred.

Both plaintiffs also differ about the details of the
kitchen conversation. According to Peter Pollock, he, his
father, Peter Mekosh, and Bonnie Swann were all present in the
kitchen. Pollock was having a conversation with his father and
Pet er Mekosh about Pol |l ock’s arrest by Oficer Bell, which is the
subject of this suit. Swann, who was working as a care-giver to
Pol | ock’ s father, was standing off to the side. Pollock
testified that Swann, overhearing their conversation,

“vol unteered” that Marjorie Pollock had told her, three tines,
that she was having an affair with Oficer Bell. 10/21/09 Tr. at
28-29.

According to Peter Mekosh, however, Mekosh was
sufficiently disengaged fromthe conversation that he did not
initially hear Swann tell about the affair. Mekosh testified
that, because he was not listening to “every syllable” of the
conversation, he mssed Swann’s initial nmention of the affair.

He testified that Pollock told him “you ve got to hear this,”

and nmade Swann repeat her statenent about the affair. Mekosh
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testified that Swann at first only said that Marjorie Pollock
said she was having an affair with a police officer, but Peter
Pol | ock then said to her, “you said it was Louis Bell,” and

Bonni e Swann answered, “yes, later on Marjorie told nme it was

Louis Bell.” 10/21/08 Tr. at 79-82.

2. | nconsi stent and Contradi cted Testi nony Concerni ng
the G rcunstances of the Plaintiffs' Arrest

In addition to giving contradictory and not credible
testinmony concerning their conversation with Bonnie Swann, both
plaintiffs offered non-credible testinony about the circunstances
of their arrest. The plaintiffs have contended that O ficer Bel
repeatedly called Ms. Pollock by her first name during the
encounter that lead up to the plaintiffs’ arrest. Poll ock
testified that Oficer Bell said he was in the Poll ock house as

“a guest of Marjorie’s,” which nmade Pol |l ock “believe that nmaybe

t hey knew about each other prior to that incident.” 10/21/08 Tr.
at 58, 61. Mekosh testified that:

[OFficer Bell] started saying ‘Wll, Marjorie
said this and Marjorie said that.” It kind
of seenmed surprising to nme that he’'d talk
about -- | nmean he could just say your wfe,
he could say you know, Ms. Pollock. It just
really seenmed surprising to ne that he, you
know, said it was Marjorie this and Marjorie
t hat .

Id. at 95.

20



This testinony, however, was contradicted by the
vi deotape that the plaintiffs nmade of the incident. Peter
Pol l ock testified that, after Oficer Bell arrived, he took a
vi deocanera fromhis car and gave it to Mekosh who recorded nuch
of the encounter. Mekosh testified that this taping was
uni ntentional and that he did not even know that the canera was
recording. 10/21/09 Tr. at 98-99. The Court has viewed that
tape, and nowhere on it does Oficer Bell say the first name of
Marjorie Pollock. He says several tinmes: “Your wife invited
me.” Ex. B. to Mot. of Def. Hilltown Townshi p.

Anot her fact offered by plaintiffs to support the
all egation that Marjorie Pollock and Oficer Bell were having an
affair was that Marjorie Pollock did not call 911 to request that
the police conme to her house, but instead called Oficer Bel
directly. Peter Pollock testified at the hearing that he and
Mekosh had wal ked outside after Marjorie Pollock threatened to
call the police. Pollock testified that, because he wasn’'t
present for her call, he did not know that his wife had called
the police and believed that she m ght not follow through on her
threat. 10/21/08 Tr. at 56-57, 67. This testinony was
contradi cted by the audio recording of Marjorie Pollock’s 911
call requesting the police come to the Pollock residence. On the
tape, which was played at the hearing, Peter Pollock can be heard

in the background, conplaining that Marjorie Pollock has said to
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t he di spatcher that he no longer lives at their house. Peter
Pol |l ock attenpted to explain the contradiction by suggesting,
unconvi nci ngly, that he believed his wife was “fak[ing] hol ding
t he phone up to her ear as if she was tal king to sonebody.”

10/ 21/08 Tr. at 20.

Peter Pollock also testified at the hearing that,
during the altercation, after Pollock had asked Oficer Bell to
| eave and he had refused, O ficer Bell “barged out” of Pollock’s
office and “slamed into Peter Mekosh and [ Pol | ock’ s] son,”
“knocking [his] son into the front wall of the house.” Neither
Pol | ock nor Mekosh had nentioned that Peter Pollock’s son was
present during the incident, nmuch | ess knocked into a wall, in
either of their depositions, or in their conplaint. Pollock
coul d not convincingly explain why he had not previously
mentioned his son’s involvenent in the incident. 10/21/08 Tr. at

59, 65-66.

3. The Plaintiffs’ Denmeanor and Rel ationship to Each
O her

The deneanor of both plaintiffs as w tnesses undercut
their credibility. Peter Pollock gave speeches that were not
responsive to the cross exam nation. He appeared angry and
hostile toward Marjorie Pollock. He called Marjorie Pollock and
her attorney in the divorce action “liars” and said they had

st ol en docunents from hi mthat would have shown himto have been
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current with his child support paynents, although he admtted
t hat he had made these same accusations to the divorce court,
whi ch had rejected them and to the appellate court when he
appeal ed the support ruling against him which also rejected
them 10/21/08 Tr. at 44-45, 47-49.°

Pet er Mekosh al so appeared to be hostile to Marjorie
Pol | ock, at times alnost snide. In describing Bonnie Swann’s
mention of the affair, he testified that “we were having a
di scussion regarding what had transpired with [the] H|Iltown
Townshi p Police, and [she] chinmed in with her start[l]ing
revel ation.” 10/21/08 Tr. at 79.°

Peter Pollock and Peter Mekosh have a cl ose
rel ationship. Peter Pollock testified that Mekosh has been his
friend for nost of his life. 1d. at 33. At deposition, Mkosh
testified Pollock had been his little brother’s best friend and
so Pollock was “part of ny famly growi ng up because he was
i nseparable fromny little brother.” Dep. of Peter Mekosh at 22-

23.

4 The di vorce action was begun in Decenber 2005, shortly
after the plaintiffs’ Novenber 26, 2005, arrest that is the
subject of this action. The plaintiffs filed this suit on
Cct ober 12, 2007, while Peter Pollock was appealing a July 2007
order of the divorce court, requiring himto pay $3000 nonth for
t he support of Marjorie Pollock and their children.

> As di scussed earlier, Mekosh subsequently contradicted
this description in his hearing testinmony and admtted that he
had not heard Swann’s initial statenent.
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I n 2005, Peter Pollock hired Mekosh to work in his
smal | construction business, even though Mekosh had no
construction experience, and was going to teach hi mthe business.
Al t hough Mekosh testified that he did not “hang out” with Poll ock
out si de of work, Mekosh frequently attended Peter Pollock’s
di vorce and custody proceedi ngs as “another set of ears.” He was
al so at the Pollock’s house on several occasions when the police
were called. Al though Mekosh testified that, from 2005 to 2007,
his sole source of inconme was his enploynent by Peter Poll ock,
for whom he worked 40-60 hours a week, he also testified that he
cleared a total of only $30,000 over this two year period.

10/ 21/08 Tr. at 84-88.

V. Analysis

The Court has wei ghed the testinony of the plaintiffs
and the individual defendants and the deposition of Bonnie Swann.
The Court found both Marjorie Pollock and O ficer Louis Bel
entirely credible at the hearing. The Court has no doubt, and so
finds, that Pollock and Bell did not have any sort of romantic or
personal relationship and that Marjorie Poll ock never told Bonnie
Swann that she was having any kind of a relationship with Oficer
Bel I .

The Court found the testinony of both Peter Pollock and

Pet er Mekosh at the evidentiary hearing to be not credible. Wth
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respect to the circunstances of the plaintiffs’ arrest, the
plaintiffs’ testinony was inconsistent wth that of Oficer Louis
Bell. The Court accepts Oficer Bell's version of the facts
entirely and finds not credible any testinony of the plaintiffs
that is inconsistent therewith. Specifically, the Court rejects
the plaintiffs’ testinony that Oficer Bell referred to Marjorie
Pol | ock by her first name; that Marjorie Pollock called Oficer
Bell directly rather than calling 911; or that Oficer Bell made
physi cal contact wth the Poll ocks’ son.

Wth respect to the plaintiffs’ conversation with
Bonni e Swann in which she allegedly told themof the affair
between Marjorie Pollock and O ficer Bell, the Court finds the
plaintiffs’ testinony to be not credible. Al though Bonnie Swann
di d not appear at the evidentiary hearing, the Court feels
confortabl e accepting the deposition as her testinony, in view of
the fact that she was cross-exam ned by everyone during the
deposition. At her deposition, Bonnie Swann admtted that she
lied to counsel for the plaintiffs and falsely told himthat
Marjorie Pollock had told her about an affair with Oficer Bell.
Having admtted lying to the plaintiffs’ counsel, Swann coul d
just have easily have admtted that she also lied to the
plaintiffs, but she did not. Instead, in her deposition
testimony, Swann is clear that she never told the plaintiffs that

Marjorie Pollock told her that she was having an affair with
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Oficer Bell. Having weighed the plaintiffs’ credibility and
found their version of events to be not worthy of belief, the
Court finds by a preponderance of the evidence that Bonnie Swann
never told the plaintiffs that she had a conversation with
Marjorie Pollock in which Pollock told her that she was having an
affair wwth Oficer Bell.

I n accepting Bonnie Swann’s testinony on this point as
true, the Court is not excusing her behavior. Bonnie Swann is
obvi ously soneone who lied to counsel for the plaintiffs. She
tried to avoid talking to counsel for any party. Wen told that
she woul d not be subpoenaed if she gave an affidavit, she gave a
false affidavit. She did so, however, at least in part, because
of pressure placed on her by the plaintiff Peter Poll ock, Peter
Pollock’s famly, and the plaintiffs’ counsel. From her
voi cemai | message played to the Court, Bonnie Swann was clearly
concerned that Peter Pollock or his famly could affect her job.
Swann al so felt badgered by both Pollock and the plaintiffs’
counsel to give testinony in this matter. The Court does not
excuse her conduct but is very concerned that counsel for the
plaintiffs woul d badger soneone to give an affidavit the way
counsel for the plaintiffs did in this case.

Based on these factual findings, the Court believes
that an award of attorneys’ fees to the prevailing defendants is

warranted. The plaintiffs have conceded that the only basis for
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their allegation of an affair between O ficer Louis Bell and
Marjorie Pollock was what they alleged they were told by Bonnie
Swann. Having found that Bonnie Swann never told the plaintiffs
that Marjorie Pollock had admtted to an affair with Oficer

Bell, the Court concludes that the plaintiffs had no basis to

all ege the existence of an affair. The plaintiffs’ allegationis
therefore sufficiently “unreasonable” and “w t hout foundation” to

justify the award of fees. See Christiansburg, 432 U S. at 420.

The Court further finds that the allegation of an
affair was nmade in bad faith and that the plaintiffs nmade the
all egation either knowing it was untrue or with reckl ess
di sregard for whether it was true or not. Wen the plaintiffs
filed this civil rights suit, plaintiff Peter Pollock was in the
m ddl e of a contentious divorce from defendant Marjorie Poll ock.
This gave Peter Pollock a notive to seek to include Marjorie
Pol l ock as a defendant in the suit by fabricating allegations of
an affair between her and the police officer who arrested the
plaintiffs. This notive, coupled with what the Court has found
to be the lack of any credi ble evidence of an affair, strongly
suggests the plaintiffs made the allegation either knowng it was
false or wthout any concern as to its truth. This finding of
bad faith weighs strongly in favor of an award of attorneys’

f ees. Christiansburg, 434 U S. at 422; Barnes, 242 F.3d at 165-

66.

27



In awardi ng attorneys’ fees against the plaintiffs, the
Court wll not apportion any responsibility for the award to the
plaintiffs’ counsel. The Court does have serious concerns about
the conduct of the plaintiffs’ counsel in this case. The Court
believes that the plaintiffs’ counsel may have badgered w tness
Bonnie Swann into giving an affidavit that has since been proved
fal se. The Court also believes that the plaintiffs’ counsel did
not adequately investigate the existence of an affair between
O ficer Bell and Marjorie Pollock before making that incendiary
allegation in the conplaint. The Court, however, has no basis to
believe that the plaintiffs’ counsel knew that the allegation of
the affair was fal se, or knew that Bonnie Swann was not telling
the truth in her affidavit, until Bonnie Swann recanted her
affidavit at her deposition. The Court believes that the
plaintiffs’ counsel prepared the conplaint on the basis of the
plaintiffs’ representations, which the Court has found to be both
groundl ess and made in bad faith. The plaintiffs should
therefore be responsible for any award of fees.

The Court will order the plaintiffs to submt a fee

petition within fourteen days.

An appropriate Order will be entered separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
PETER MEKOSH, et al . ) ClVIL ACTI ON
V. :
H LLTOMN TOANSHI P )
MUNI Cl PALI TY, et al. ) NO. 07-4260

ORDER

AND NOW this 26th day of May, 2009, upon consideration
of defendant H Iltown Township Municipality' s Mtion for
Attorneys Fees and Costs Pursuant to 42 U S.C. § 1988 (Docket No.
40) and defendant Marjorie Pollock’s Mtion for Attorneys’ fees
and Costs Pursuant to 42 U S.C. § 1988 (Docket No. 41), and the
plaintiffs opposition briefs, and defendants’ reply briefs
thereto, and after a hearing held on October 21, 2008, IT IS
HEREBY ORDERED, for the reasons set forth in a Menorandum of
today’s date, that:

1. The Modtions for Attorneys Fees and Costs of both
defendant Hi |l town Townshi p Municipality and defendant Marjorie
Pol | ock are GRANTED. The defendants’ reasonable attorneys’ fees
and costs are to be taxed to the plaintiffs. No attorneys’ fees
and costs are to be taxed to the plaintiffs’ counsel.

2. The defendants shall submt a petition, setting

forth an item zation of their claimfor reasonable attorneys’
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fees and costs, including the necessary factual support, on or
before June 10, 2009. The plaintiffs may file a response on or
before June 24, 2009. The defendants may file a reply brief on
or before July 1, 2009, but the Court may not wait for that reply

brief before awardi ng fees.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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