IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEET METAL WORKERS' : Cl VIL ACTI ON
| NTERNATI ONAL ASSOCI ATI ON :
LOCAL UNION NO. 19
V.
KEATI NG BUI LDI NG CORPORATI ON, :
et al. : NO. 09- 316

VEMORANDUM

Bartle, C. J. May 13, 2009
This is a | abor dispute brought under 8§ 301(a) of the
Labor Managenent Rel ations Act ("LMRA"), 29 U S.C. § 185.
Plaintiff Sheet Metal Wrkers' International Association Local
Union No. 19 ("Local 19") seeks damages agai nst the defendants,
the School District of Philadel phia (the "School District") and
several contractors! for breach of contract in connection with
t he construction of nine Phil adel phia schools. In counts one
t hrough ei ght of the anmended conplaint Local 19 brings a separate
claimfor relief against each of the eight contractors. |n count
nine it seeks relief against the School District.
The School District noves to dism ss count nine for

| ack of subject matter jurisdiction under Rule 12(b)(1) of the

1. The defendant contractors include: Donus, Inc., John S.
McManus, Inc., Hunter Roberts Construction G oup, Ernest Bock and
Sons, Thomas P. Carney, Inc., Daniel J. Keating Conpany, who was
msidentified in the initial conplaint as Keating Buil ding

Cor poration, and Towne and Country Roofing and Siding, Inc., who
is msidentified in the official caption as Town and Country Inc.



Federal Rules of Civil Procedure. Defendants Daniel J. Keating
Conmpany ("Keating"”) and Towne and Country Roofing and Siding,
Inc. ("Towne & Country") also jointly nove to dismss the anended
conplaint for |ack of subject matter jurisdiction under Rule
12(b)(1). |If the court has subject matter jurisdiction, Keating
and Towne & Country maintain that the amended conplaint fails to
state a claimunder Rule 12(b)(6) and that any clains based on
t he Audenreid School Project, specifically, fail to state a
claim They also nove for a nore definite statenment of the
anmended conpl ai nt under Rule 12(e).
I .

The following is a sunmary of the facts as alleged in
t he amended conplaint. On or about April 13, 2006, the School
District entered into a contract with a nunber of unions,
i ncludi ng Local 19, known as the "Partnership Agreenent Between
the School District of Phil adel phia and the Phil adel phia Buil di ng
Trades” (the "Partnership Agreenent”). One of the purposes of
the Partnership Agreenent was to provide for the tinely and
efficient conpletion of School District construction projects and
to ensure that any | abor disputes arising out of such
construction projects would be resolved pronptly w thout resort
to strikes.

Under the Partnership Agreenent the School District
prom sed to require any contractor it hired who performed work
wi thin the scope of the agreenent to "accept and to be bound by

the ternms and conditions of this [Partnership] Agreenent."”
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Partnership Agreenment at 4. Central to this lawsuit is a craft
jurisdiction clause, which states: "This Agreenent shal
general ly recognize the traditional craft jurisdiction of the
signatory uni ons except as nodified by agreenment as necessary for
the cost-effective conpletion of project[s] covered by this
Agreenent and shall require signatory contractors to abi de by
said traditional craft jurisdiction.” 1d. Also at issue is a
provision for the creation of a Partnership Comm ttee, appointed
in part by the School District, to adjudicate disputes arising
out of the agreenent. [d. at 11-12.

Local 19 alleges that each of the contractor defendants
agreed to be bound by the terns of the Partnership Agreenent. It
further clainms that the School District and each of the
contractor defendants breached the Partnership Agreenent by
failing to recognize the traditional craft jurisdiction of the
plaintiff sheet netal workers in assigning work on certain school
construction projects. Wile Local 19 asserts that it filed a
grievance in each instance, it pleads that no Partnership
Comm ttee hearing was held and that the School District has
refused to appoint nenbers to the Conmittee.

The first eight clains in the amended conpl aint, as
not ed above, are brought agai nst individual contractors,

i ncl udi ng cl ai mone agai nst Keating and cl ai mei ght agai nst Towne
& Country. Local 19 alleges in claimone that as a result of
Keating's breaches, Local 19 nenbers were deprived of wages and

benefits totaling $160,800 for the Audenried School project and
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$80, 400 for the Commodore Barry School project. Wth respect to
Towne & Country, Local 19 alleges in claimeight that as a result
of its breaches, Local 19 nenbers were deprived of wages and
benefits totaling $33,500 for the Lincoln H gh School project,
$160, 800 for the Audenried School project, and $13,400 for the
Vaux M ddl e School project. Local 19 asserts in each of its
eight clains for relief against the contractors that the School
District is jointly and severally liable for the | ost wages and
benefits flowing fromthe nanmed projects. The ninth claimis
brought agai nst the School District alone. It incorporates by
reference all previous paragraphs of the anended conpl ai nt and
requests $576, 200 i n damages and an order conpelling the School
District to convene the Partnership Commttee.
1.

The School District noves to dism ss claimnine for

| ack of subject matter jurisdiction. It brings a facial attack

under Rule 12(b)(1). See Int'l Ass'n of Machinists & Aerospace

Wrkers v. Nw. Airlines, Inc., 673 F.2d 700, 711 (3d G r. 1982).

In a facial challenge to subject matter jurisdiction we consider

the allegations in the conplaint to be true. Mrtensen v. First

Fed. Sav. & Loan Ass'n., 549 F.2d 884, 891 (3d Gr. 1977). "A

district court can grant a Rule 12(b)(1) nmotion to dism ss for

| ack of subject matter jurisdiction based on the | egal
insufficiency of a claim But dism ssal is proper only when the
claim'clearly appears to be immterial and nmade solely for the

pur pose of obtaining jurisdiction or ... is wholly insubstanti al
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and frivolous.'" Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d

1406, 1408-09 (3d Cir. 1991) (quoting Bell v. Hood, 327 U S. 678,

682 (1946)).
According to the anmended conplaint, Local 19 brings its
claims under 8 301(a) of the LMRA, which provides:

Suits for violation of contracts between an
enpl oyer and a | abor organi zation
representing enployees in an industry
affecting conmmerce as defined in this
chapter, or between any such | abor

organi zati ons, may be brought in any district
court of the United States having
jurisdiction of the parties, wthout respect
to the anobunt in controversy or wthout
regard to the citizenship of the parties.

29 U.S.C. 8 185. Local 19 now concedes that the School District
is not an "enployer” within the nmeaning of 8 301(a) and that
there is no federal question jurisdiction under the LMRA agai nst
the School District.? However, Local 19 also maintains inits
pl eadi ng that there is supplenental jurisdiction against the
School District for breach of contract under state |aw pursuant
to 28 U.S.C. 8§ 1367, which provides:

Except as provided in subsections (b) and (c)

or as expressly provided otherw se by Federal

statute, in any civil action of which the

district courts have original jurisdiction,

the district courts shall have suppl enenta

jurisdiction over all other clains that are

so related to clains in the action within
such original jurisdiction that they form

2. The School District has been designated a district in
distress and is presently operating under the authority of the
Pennsyl vani a School Reform Comm ssion pursuant to 24 Pa. Cons.
Stat. 8 6-696. As such it is a "political subdivision" and not
an "enpl oyer” as defined by the LMRA. See Manfredi v. Hazleton
Cty Auth., Water Dep't, 793 F.2d 101, 104 (3d Cr. 1986).
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part of the sane case or controversy under

Article Il of the United States
Constitution. Such supplenental jurisdiction
shall include clains that involve the joinder

or intervention of additional parties.
28 U.S.C. § 1367(a).

The School District argues that on the face of the
anended conpl ai nt suppl enental jurisdiction cannot be exercised
over it because Local 19 has not articulated a claimunder state
law. We find this argunment to be without nerit. |In paragraph 22
of the anmended conplaint, for exanple, Local 19 alleges that the
School District was "in breach of the Partnership Agreenent.”

Am Conpl. at § 22. This, however, does not end our
jurisdictional analysis. Wether we have subject matter
jurisdiction over the School District depends on whether we have
federal question jurisdiction under § 301(a) of the LMRA over the
ot her defendants and, if so, whether the clains Local 19 brings
agai nst the School District "formpart of the same case or
controversy" as any clai mbrought against the contractors over

whi ch we have federal question jurisdiction. 29 US. C 8§ 1367;
see Lyon v. Whisman, 45 F.3d 758, 760 (3d Cir. 1995).

L1l
Def endant s Keating and Towne & Country nove to disn ss
t he amended conplaint for |lack of subject matter jurisdiction
under Rule 12(b)(1) on the ground that there is no contract
bet ween them and Local 19 as "an enpl oyer and a | abor

organi zation" within the neaning of 8 301(a) of the LMRA



Local 19 alleges in its anmended conplaint that Keating
and Towne & Country "agreed to [be] bound by the ternms of the
Partnership Agreenent, and at all material tinmes relevant to this
conpl aint [ have] accepted and been bound to said agreenent.” Am
Compl. at T 18. However, in support of its notion to dism ss,
Keating has countered with an affidavit of Joseph Mal oney,
treasurer of Keating, who attests, "At no tinme has Keating ever
signed or agreed to be bound by the School District's Partnership
Agreenent .... At no tine has Keating ever entered into an
agreenent of any type with Plaintiff Local 19." Ml oney Aff. at
19 5-6. Keating and Towne & Country argue that the Partnership
Agreenment was a contract between the School District and various
| abor unions and that neither of themwas a party to it or to any
ot her contract with Local 19. Br. at 5-6. 1In essence, Keating
and Towne & Country take the position that without a "direct
contract” between Local 19 and thensel ves, the LMRA cannot apply
to the cl ainms agai nst them because the dispute is not a "[s]uit][]
for violation of contracts between an enpl oyer and a | abor
organi zation.” 29 U.S.C. 8§ 185. W nust therefore decide
whet her a di spute over the existence of a |abor agreenent, as
opposed to its enforcenment, is sufficient to trigger the court's
federal question subject matter jurisdiction. Qur Court of
Appeal s has answered that it is.

In Mack Trucks, Inc. v. International Union, United

Aut onobi |l e, Aerospace & Agricultural |nplement Wrkers of

Anerica, UAW plaintiff Mack Trucks ("Mack") and the defendant
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| abor union, the UAW had been parties to a naster collective
bar gai ni ng agreenent and had engaged in protracted negotiations
concerning a new nodified agreement. 856 F.2d 579, 581-82 (3d
Cir. 1988). After the UAWsent Mack a letter denying the
exi stence of any new agreenent, Mack filed suit in the United
States District Court under 8§ 301(a) of the LMRA seeking a
decl aratory judgnent that a new collective bargai ning agreenent
existed and that it was valid and enforceable. [d. at 583. The
UAW cont ended that there was no federal subject matter
jurisdiction under § 301(a) because that section confers
jurisdiction only over allegations of violations of collective
bar gai ni ng agreenents, not controversies concerning the actual
exi stence of a |labor agreenent. 1d. at 584.
The court disagreed with the UAWand interpreted

§ 301(a) "in light of its legislative history, congressional
intent, and underlying policies,"” nanely, a desire to "to expand,
not limt, the availability of forunms for the enforcenent of
contracts nmade by | abor organizations.” 1d. at 586-87. Such an
approach echoed decades of Suprene Court pronouncenents that in
crafting 8 301(a) Congress was "concerned with reshaping | abor-
managenent | egal relations; and it was taking precise steps to

elimnat[e] obstacles to suits in the federal courts"” and to

end "checkerboard jurisdiction.™ Retail Cerks Int'l Ass'n,

Local Unions Nos. 128 & 633 v. Lion Dry Goods, Inc., 369 U S 17,

27 (1962); Int'l Longshorenen's & Warehousenen's Union v. Juneau

Spruce Corp., 342 U S 237, 241-42 (1952).
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Agai nst this backdrop of federal policy, the court held

in Mack Trucks that subject matter jurisdiction was proper

[wW] hen, as here, a party seeks enforcenent of
a | abor agreenent, and the other party denies
the contract's existence, the filing party's
decl aratory judgnent action constitutes an
"enforcenent” action. Congress intended that
contractual disputes be resolved by courts
appl yi ng "usual processes of the law." H R
Rep. 510 at 42, U S. Code Cong. Serv. 1947,
at 1147. These principles of |aw apply
equally to cases involving breach of an
acknow edged contract and those involving a
di spute over the agreenent's existence.

Id. at 588. The court reiterated and expanded its holding in

Mack Trucks nine years |later when the UAWwas trying to establish

subject matter jurisdiction in a lawsuit it brought to repudiate
a | abor agreenent on the basis of fraudul ent inducenent. United

Aut 0., Aerospace & Agric. Inplenent Workers of Am ., Int'l Union

v. Textron Lycom ng Reciprocating Engine Div., Avco Corp., 117

F.3d 119 (3d Cir. 1997). The court held: "[We believe that the

| anguage of Mack Trucks itself—that a suit '"involving a dispute

over the agreenent's existence' is subject to 8§ 301(a)
jurisdiction—onpels the result that a party chall engi ng an
agreenment's existence can establish § 301(a) jurisdiction.™ 1d.
at 124.

In the matter presently before the court, Local 19 and
Keati ng and Towne & Country di spute whether or not they were all
party to a single | abor agreenent that governed the construction
of schools for the School District of Philadel phia. Such a

di spute is exactly the sort of lawsuit that falls within the Mack



Trucks holding. The fact that Keating has submitted an affidavit
attesting to the absence of a contract with Local 19 does not
negate our federal question jurisdiction under 8 301(a) where, as
here, the plaintiff has alleged a contract existed. W conclude
that the instant action is a "[s]uit[] for violation of contracts
bet ween an enpl oyer and a | abor organi zation”™ within the meaning
of 8 301(a) of the LMRA and that we have subject matter
jurisdiction to decide which side is correct as to the existence
of such a contract.

Because federal question jurisdiction exists over the
cl ai s agai nst the contractors, we nmay exercise suppl enenta
jurisdiction over the School District if the clains against it
are related to the clains between Local 19 and the contractors so
as to formpart of the sane case or controversy. See 28 U S.C
8 1367; Lyon, 45 F.3d at 760. The clains against the School
District involve the sane contract, that is, the Partnership
Agreenent, and the construction of the sane nine schools as Local
19's clains against the contractors. Therefore, all clains arise
out of the same case or controversy, and we have suppl enent a
jurisdiction over them

Accordingly, we will deny both the notion of the School
District and the joint notion of Keating and Towne & Country to
di smi ss the amended conplaint for |ack of subject matter

jurisdiction.
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| V.

Keating and Towne & Country nove in the alternative to
di smi ss the anmended conpl aint under Rule 12(b)(6) for failure to
state a claim They contend that there was no contract between
them and the plaintiff and that therefore Local 19 cannot state a
claimfor breach of contract under Pennsylvania |aw.

In ruling on a 12(b)(6) notion to dism ss, we "accept
all factual allegations as true, construe the conplaint in the
light nost favorable to the plaintiff, and determ ne whet her,
under any reasonabl e reading of the conplaint, the plaintiff may

be entitled to relief." Phillips v. County of Allegheny, 515

F.3d 224, 233 (3d Gr. 2008). W may al so consider "an
undi sput edly aut hentic docunent that a defendant attaches as an

exhibit to a notion to dismss if the plaintiff's clainms are

based on the docunent." In re Burlington Coat Factory Sec.
Litig., 114 F.3d 1410, 1426 (3d Cr. 1997) (quoting In re Donald

J. Trunp Casino Sec. Litig., 7 F.3d 357, 368 n.9 (3rd Gr

1993)). A court nust deny a notion to dismss if the plaintiff

has stated enough facts to raise a reasonabl e expectation that
di scovery will reveal evidence of' the necessary elenent[s]" of

t he cause of action. 1d. at 234 (quoting Bell Atl. Corp. V.

Twonbly, 550 U.S. 544, 556 (2007)).
Taking the facts alleged in the anended conpl aint as
true, Local 19 states a claimfor breach of contract under

Pennsyl vania |law. See QOricron Sys., Inc. v. Winer, 860 A 2d

554, 564 (Pa. Super. 2004). It has alleged that the defendants
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agreed to be bound by the terns of the Partnership Agreenent,
including the craft jurisdiction clause, that they breached the
agreenent by failing to recognize the traditional craft
jurisdiction of Local 19 when they assigned work on certain
school construction projects, and that the breach deprived Local
19 nenbers of certain wages and benefits.

Keating again relies on its affidavit which states, "At
no tinme has Keating ever entered into an agreenent of any type
with Plaintiff Local 19." Maloney Aff. at § 6. Local 19 stands
by its anmended conplaint and responds that it deserves an
opportunity to take discovery. The affidavit is premature at
this early stage of the lawsuit and is not appropriate for
consideration on a notion to dismss for failure to state a
claim See Fed. R Cv. P. 12(d). Accordingly, we will deny the
joint nmotion to dismss the clains against Keating and Towne &
Country for failure to state a claim

W will also deny the joint notion of Keating and Towne
& Country for a nore definite statenent of the amended conpl aint.
We have reviewed the defendants' argunents and find themto be
Wit hout nerit.

Finally, defendants Keating and Towne & Country

specifically nove to dismiss "all clains arising fromthe

" Audenreid School' project contract.” They argue that the
Audenrei d School contract was executed prior to the execution of
the Partnership Agreenent and that it therefore could not fal

within the scope of the latter agreenment. Because discovery has

-12-



not yet occurred, consideration of this affidavit is again
premature and certainly has no place in our deciding a notion to
di smi ss under Rule 12(b)(6). Accordingly, we will deny at this
time the notion to dismss the clains arising out of the

Audenrei d School project.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEET METAL WORKERS' : Cl VIL ACTI ON
| NTERNATI ONAL ASSOCI ATI ON :
LOCAL UNION NO. 19
V.
KEATI NG BUI LDI NG CORPORATI ON, :
et al. ) NO. 09- 316
ORDER

AND NOW this 13th day of My, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant the School District of
Phi | adel phia to dism ss the anended conpl ai nt under Fed. R G v.
P. 12(b)(1) for lack of subject matter jurisdiction (Doc. #28) is
DENI ED

(2) the joint notion of defendants Daniel J. Keating
Conmpany and Towne and Country Roofing and Siding, Inc.,
m sidentified in the caption as Town and Country, Inc.
(collectively "Keating and Towne & Country") to dism ss the
anended conpl aint under Fed. R Cv. P. 12(b)(1) for |ack of
subj ect matter jurisdiction and under Rule 12(b)(6) for failure
to state a claim (Doc. #30) is DEN ED

(3) the joint notion of defendants Keating and Towne &
Country for a nore definite statenent of the amended conpl ai nt

(Doc. #30) is DEN ED; and



(4) the joint notion of defendants Keating and Towne &
Country to dismss "All Clains Arising Fromthe 'Audenreid
School' Project Contract” (Doc. #30) is DEN ED.
BY THE COURT:

[s/ Harvey Bartle III

C J.



