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This is a case based on an all egation of racial
discrimnation and retaliation for the requested use of sick-tine
benefits. The plaintiff clains that she was fired by the
def endant on account of her race or, alternatively, because she
requested certain sick |l eave benefits. The defendant argues that
the plaintiff was fired because of her violations of the
defendant’s “no call/no show policy. The conplaint includes
four counts: (1) a violation of Title VII on the basis of race
discrimnation, (2) a violation of the Pennsylvania Human Ri ghts
Act, (3) common |aw wongful term nation based on breach of an
inplied contract and violation of public policy, and (4)
violations of the Fam |y Medical Leave Act. The defendant has
filed a notion for sunmary judgnment seeking judgnent in its favor
on each of these four counts. For the reasons discussed bel ow,

the Court will grant the defendant’s notion as to each count.



The Sunmmary Judgnent Record

The plaintiff clainms that her term nation of enploynment
at Nutri Systemwas illegally notived by her race. The defendant
has argued instead that the plaintiff’s repeated absences from
work, along wth her failure to inform her supervisors of those
absences, provided a legitimate basis for her termnation. The
plaintiff clains that the defendant’s asserted basis for her
termnation is pretextual. She denies that she viol ated any
conpany policy and offers two other Nutri System enpl oyees, both
Caucasi ans, as exanpl es of enpl oyees belonging to a different
raci al group who received nore favorable treatnent despite their
own absences. This portion of the Court’s opinion will recite

the facts contained in the sunmary judgnent record.

A. The Plaintiff's Enploynent with the Def endant

Nutri System Inc., is a marketer and provider of a
wei ght managenent programthat enpl oys counsel ors who are
avai |l abl e to answer questions and to nake reconmendations to
custoners. Def. Ex. C. The counseling departnment at Nutri System
is structured frombottomup as foll ows: counselors, counseling
supervi sors responsi ble for about 60 counsel ors, and seni or
supervi sors responsible for 3 or 4 counseling supervisors. Def.

Ex. D at 12:5-16. Counselors handle incom ng phone calls, answer



emai | s and engage in online chatting with custoners. 1d. at
29:7-11.

The plaintiff, Donna Henderson, is an African-Anerican
femal e who was hired in May of 2005 as a counsel or for
Nutri System Pl. Ex. P-44. The plaintiff had two direct
supervisors during her tenure at Nutri System The first was
Laura Bansener (née Van Zelst), the second was Jessica Sail e.

Ms. Saile becane the plaintiff’s direct supervisor on Novenber

13, 2006, and remai ned her direct supervisor until the end of the
plaintiff’'s enploynent. PI. Ex. P-44. The plaintiff has stated
that Jessica Saile was her direct supervisor and that Laura was
Saile s supervisor. Pl. Ex. F at 83:16-22.

Nutri System provided the plaintiff with two enpl oyee
handbooks during her tenure. Def. Exs K, M Al though the
plaintiff was uncertain as to whether she received the second of
t hese handbooks, she signed a docunent acknow edgi ng recei pt of
t hat handbook. Def. Ex. N. The first handbook provi des that

an enpl oyee who wi Il be absent nust contact his/her
supervisor prior to their scheduled starting tine and
give the reason for the unschedul ed absence and the
expected date of return. Failure to followthis
procedure may result in disciplinary action, up to and
i ncludi ng term nati on.
Def. Ex. K at NS150. The second handbook states that it is the
enpl oyee’ s “responsibility to know the phone nunber of your

i mredi at e manager” and that “it is essential to notify your

manager” when sick or late for work. Def. Ex. Mat 48.
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The defendant had an 800-nunber call out line, to which
enpl oyees could place calls and | eave a nessage providing their
name and reason for absence. Def. Ex. R 18-19. The plaintiff
di sputes the defendant’s claimthat the conpany’s policy was for
absent enpl oyees to call both the 800-nunber and their direct
supervisor. Pl. Ex. F at 88.

The plaintiff’s enployee records state that she had one
di sci plinary warning regardi ng absences and tardi ness prior to
January of 2007. On Novenber 15, 2006, the plaintiff was
presented with a witten disciplinary warning that referenced
several instances of tardiness, absenteeismand failure to cl ock-
out for required thirty-mnute breaks. Def. Ex. T. The
plaintiff disputes the factual basis for one aspect of the
war ni ng (specifically, an incident on Cctober 27, 2006, when the
plaintiff allegedly failed to clock out for a mandatory 30 m nute
break) and contends that the warning should have been given
verbally, rather than in witing, as it was her first

disciplinary warning. Pl. Ex. F at 109:2-110:5; PI. Ex. G 1 9.

B. The Plaintiff’'s Absences and Term nation in January of
2007

Both parties agree that the plaintiff was absent from
work on certain days in January of 2007. They al so agree that
she did not call into the office (either to a supervisor or to

Nut ri Systemi s 800-nunber) on certain of those days. The record
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contains the follow ng evidence relating to the plaintiff’s

absences:

1

On January 7, 2007, the plaintiff states that she
cal |l ed Laura Bansener, but does not provide a phone

record of that call. Pl. Ex. F at 123.

Sonmeone placed a call to Nutri Systemfromthe cel
phone that the plaintiff was using in January of 2007

at 12:19 a.m on January 8. Pl. Ex. P-33.

According to the defendant’s call log, the plaintiff’s
sister called on January 8, 2007, at 4:30 p.m when the
plaintiff's shift began at 2:00 p.m Pl. Ex. 6. The
plaintiff stated at her deposition that her sister
called Nutri System on her behal f once or tw ce

t hroughout January of 2007. Pl. Ex. F at 198.

Al though the plaintiff at first clainmed that her sister
made these calls on the 8'" of January, she then said
“it could be afterwards, |I'’mnot too sure.” 1d. at
198: 14-15. The plaintiff’'s affidavit filed along with
her opposition to the defendant’s notion for summary
judgment states that the plaintiff herself called

Nut ri System on January 8, 2007



For both January 7 and 8, the plaintiff states that she
was preapproved for her absences by her direct
supervisor. Pl. Ex. G ¢ 10. A docunent dated January
5, 2007, and signed by Jessica Saile, does acknow edge
that the plaintiff would be absent on January 7 and 8.

Pl. Ex. P-26

The defendant clains that on January 14, 2007, the
plaintiff arrived for work thirty mnutes late. An
email fromJessica Saile, the plaintiff’s direct
supervisor, to the defendant’s human resources
departnment purports to nenorialize this tardiness.
Def. Ex. U The plaintiff does not refute this or

state that she called in on this day.

On January 17, 2007, a call fromthe plaintiff’s phone
was placed to the defendant’s 800-nunber call-out |ine.
The defendant states that no nessage was |left on the
answering service. The plaintiff states that she left
a nessage requesting a nedical |eave of absence. Pl.
Ex. F at 180. During her deposition, the plaintiff
coul d not renenber the tine of day she placed this
call, although she supposed it was in the norning. Pl.

Ex. F at 181:15-17. The plaintiff did not renmenber the



phone from whi ch she placed that call. PlI. Ex. F at
181: 24. She stated that she did not speak with her
supervi sor that norning and that was the reason “[she]
was doing followup calls with [her supervisor].” Pl.
Ex. F at 182:7. The plaintiff also states in an
affidavit submtted along with her opposition to the
notion for summary judgnent that her sister called
Nurti System on January 17. Pl. Ex. G Y 16. As noted
above, the plaintiff’s deposition states that her
sister called Nutri System on her behalf once or tw ce.
Pl. Ex. F at 198. Although the plaintiff at first
clained that her sister nade these calls on the 8'" of
January, she then said “it could be afterwards, |’ m not

too sure.” Pl. Ex. F 198:13-15.

On January 18 and 19, 2007, the plaintiff was absent
fromwork. The defendant states that she did not cal
into Nutri Systemon these days. Def. Ex. U  The
plaintiff does not state specifically that she called
on January 18, but does state that she called several

times after January 17. Pl. Ex. F at 181:2-4.

On January 21, 2007, the plaintiff’s cell phone records

reflect that she made two calls to Nutri System Pl.



Ex. P-33. The defendant recognizes that two calls were
made fromthe plaintiff’s phone to the call out nunber,
but states that she did not |eave a nessage. Def. Mot.

at 11.

9. The def endant acknow edges that the plaintiff called
Nutri System on January 22, 2007, but states that she
did not | eave a nessage concerning her absence. Def.

Ex. U

10. The defendant does not keep records of voice nessages
| eft by enployees on its call-inline. Oal Arg.,

April 15, 2009 at 49:11-17.

Throughout the plaintiff’s absences, she suffered from
a cold. Def. Ex. F at 123:6-17, 142:13-18. The plaintiff’s
medi cal records state that she visited her doctor’s office on
January 22, 2007. PlI. Ex. P-58. Her doctor’s office recommended
over-the-counter treatnment with Robitussin and Tylenol P.M |d.
On January 26, 2007, the plaintiff received a “disability
certificate” fromher doctor’s office stating that the plaintiff
had been “totally incapacitated.” Pl. Ex. P-22.

A series of emails between Jessica Saile and Heat her

Kell ey (the senior supervisor of the counseling departnent),



Nancy Adans (the defendant’s senior human resource generalist)
and Laura Bansener, captures certain comruni cations regarding the
plaintiff's termnation. Def. Exs U X, Pl. Exs P-17-20. These
emails were initiated by Jessica Saile and report the plaintiff’s
absences first to the senior counseling supervisor, Heather
Kell ey, and then to human resources. Jessica Saile asked how she
shoul d draft a corrective action notice. Def. Ex. X  Heather
Kel | ey and Nancy Adans advised Saile on the proper neans of
drafting that notice. [|d. Laura Bansener did not contribute to
the emai|l chain provided by the parties although she was “carbon
copied” on the original email fromJessica Saile. Def. Ex. U

A letter dated January 24, 2007, and signed by Nancy
Adans, states that the defendant termnated the plaintiff “due to
no call/no show 4 tines in the nonth of January.” Def. Ex. Z
The plaintiff points to statenents fromcertain of the
def endant’ s enpl oyees that cast doubt on the actual date of
termnation. Pl. Ex. A at 88:15-18; Pl. Ex. P-28 (an Enpl oyee
Action Notice listing the plaintiff’s term nation date as January
17, 2007). The defendant maintains that the discrepancy is
expl ai ned by the fact that January 17, 2007, was the day after
the plaintiff’s final working day at Nutri System An Enpl oyee
Action Notice listing January 15, 2007, as the plaintiff’s final
day at work was signed by Jessica Saile on January 24, 2007. PI.

Ex. P-28.



On January 26, 2007, the plaintiff states that she
returned to Nutri Systemwith a note fromher doctor’s office, Pl
Ex. P-25, but that a supervisor refused to review the note and

sinply handed term nation papers to her. P. Ex. G 1 14.

C. Facts relating to the Plaintiff's Proposed Conparators

The plaintiff has naned two former enpl oyees of
Nutri System both Caucasi an, who all egedly received better
treatnent fromthe defendant foll ow ng patterns of behavi or

simlar to the plaintiff’s own absenteei sm

1. Cat heri ne Mever

The plaintiff’'s first conparator is Catherine Myer.
Ms. Meyer is a Caucasi an who began working for Nurti Systemin
January of 2004 as a weight |oss counselor. M. Myer was
supervi sed by Ms. Bansener and never by Ms. Saile. Def. Ex. BB

Ms. Meyer took two | eaves of absence while working for
the defendant. The first was fromJuly 1, 2005, to August 22,
2005. Ms. Meyer filled out an FMLA | eave request covering these
dates on June 27, 2005. Her second | eave of absence was from
August 22, 2006, to Cctober 13, 2006. Ms. Meyer again filled out
FMLA | eave request forms on August 25, 2006, as well as in

Sept enber and Cct ober of 2006. Def. Ex. CC
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Ms. Meyer submtted several “absence from work”
requests that were signed after the dates to which they applied.
Pl. Ex. P-40. Laura Bansener testified that these forns do not
signify whether the absence they acknow edge was excused or
unexcused. Def. Ex. R at 33. On Cctober 27, 2006, M. Meyer
submtted a letter of resignation to Nutri System That letter
states that Meyer was “interested in knowing if [she] qualif[ied]
for COBRA’ because she had “nedical problens that need i nmedi ate
attention.” Pl. Ex. P-39. The final Enployee Action Notice in
Cat heri ne Meyer’s enployee file states that she resigned because
“she could not return to work after FMLA.” Def. Ex. BB

The plaintiff states that Ms. Meyer once |left work
W thout perm ssion follow ng a hostile exchange with a client.
Pl. Ex. F. At 201. She has stated that Meyer “got up and wal ked
off the job, but she cane back the next day and she had her job
still.” 1d. at 201:14-16. She states that she was present at
the time of this incident and that no supervisors were aware of

Meyer’s departure. 1d. at 205:21-206: 2.

2. Patricia Cahill

The plaintiff’s second conparator is Patricia Cahill.
Ms. Cahill is a Caucasian who was hired in October of 2005 by the
def endant as a weight-loss counselor. She was initially

supervi sed by Ms. Bansener and | ater, beginning Novenber 13,
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2006, by Ms. Saile. After April of 2007, she was supervised by
two other individuals, Darcie Jester and Mary Reed. M. Cahill’s
enpl oynent was term nated in January of 2008. M. Cahill’s
enpl oyee file states that she was fired for “violations of
conpany policy.” Def. Ex. DD

The plaintiff states that Cahill was absent or late to
work as a result of car trouble, but she does not renenber the
dates on which these absences occurred. PI. Ex. F at 206: 11-20.
The plaintiff stated that Cahill “was out for a while.” 1d. at

206: 15- 16. She states that she communi cated with Cahill

regardi ng her absences and that Cahill told her that she would
receive “leave.” 1d. at 206: 18- 20.
The record relating to both Ms. Meyer and Ms. Cahill is

thin. The plaintiff never deposed either of these two wonen.
The record presents no evidence, for exanple, of the nature of
Ms. Meyer’s illness. Nor has the plaintiff contributed any
docunentary evidence to the record regarding Patricia Cahill.
During the plaintiff’s depositions of several Nutri System

enpl oyees, Patricia Cahill’s came up only in passing and then
only in the context of a |ist of enployees who, along with the
plaintiff, were believed to have four or nore unschedul ed

absences. Pl. Ex. A at 81:7-18.
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1. Analysis

The plaintiff brings four counts agai nst the defendant.
The first is a claimof race discrimnation brought under Title
VII. The second is a violation of the Pennsylvania Human Ri ghts
Act, also based on racial discrimnation. The third count is a
wrongful term nation claimbased on the breach of an inplied
contract and, alternatively, on the violation of Pennsylvania
public policy. Finally, the fourth count alleges a violation of
the Fam |y Medical Leave Act.

On a notion for summary judgnent, a court nust view the
evi dence and draw reasonabl e inferences fromthat evidence in the
light nost favorable to the party opposing sunmary judgnent.

See, e.q., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255

(1986). Summary judgnent is proper if the pleadings and ot her
evi dence on the record “show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of law” Fed. R Cv. P. 560

A. Counts One and Two: Racial Discrimnation

The plaintiff’s counts based on violations of Title VII
and the Pennsyl vania Human Ri ghts Act are governed by the sane

analysis. Gonmez v. Allegheny Health Servs., Inc., 71 F.3d 1079,

1083-84 (3d Cir.1995). That analysis is laid out in MDonnel

Douglas v. Geen, 411 U S. 792 (1973). The plaintiff nust first
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establish a prima facie case of discrimnation. A plaintiff can
establish a prima facie case of race discrimnation by
denonstrating that: 1) she is a nenber of a protected cl ass; 2)
she was subject to an adverse enploynent action; and 3) simlarly
situated nmenbers of other racial classes were treated nore
favorably or that other circunstances exist that give rise to an

i nference of unlawful discrimnation. Jones v. School Dist. of

Phila., 198 F.3d 403, 410-12 (3d Cr. 1999).

If the plaintiff can establish a prima facie case, then
the burden shifts to the defendant to articulate a |legitimte,
nondi scrimnatory reason for the chall enged enpl oynent acti on.
| f the defendant can do so, then the burden shifts back to the
plaintiff to show that the defendant’s articul ated reason is
actually a pretext for discrimnation. 1d. at 410. To defeat
summary judgnent, the plaintiff nust “point to sone evidence,
direct or circunstantial, fromwhich a factfinder could
reasonably either 1) disbelieve the enployer’s articul ated
legitimate reasons; or 2) believe that an invidious
di scrimnatory reason was nore likely than not a notivating or

determ native cause of the enployer’s action.” Fuentes v.

Perskie, 32 F.3d 759, 764 (3d Cir. 1994). Fuentes “places a

difficult burden on the plaintiff.” Kautz v. Met-Pro Corp., 412

F.3d 463, 467 (3d Cr. 2005).
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The parties do not dispute that the plaintiff has nade
out the first two elenents of a prima facie case of race
discrimnation. The plaintiff is a nenber of a protected class
and she was subject to an adverse enpl oynent action when
Nutri Systemterm nated her enploynent. The defendant disputes
that the plaintiff has devel oped evidence that simlarly situated
menbers of other classes were treated nore favorably than she,
and that the plaintiff has devel oped evidence that Nutri System s

proffered non-discrimnatory basis for termnation is pretextual

1. The Plaintiff's Prinma Faci e Case

The anal ysis of whether soneone is simlarly situated
to the plaintiff “requires the court to undertake a fact-
intensive inquiry on a case-by-case basis rather than in a

mechani stic and i nflexi ble manner.” NMnaco v. Am Gen. Assurance

Co., 359 F.3d 296, 305 (3d Cir. 2004). 1In addition to job
function and seniority |evel, the Court nust exam ne “other
factors relevant to the particular workplace.” Id.

Cat herine Meyer is the first of the plaintiff’s two
conparators. Meyer and the plaintiff held the sane position at
Nut ri System and worked within the sanme departnent. The defendant
pl aces enphasis on the point that Ms. Meyer and the plaintiff did
not share the sane i nmedi ate supervisor. Def. Br. at 20. The

def endant has argued that the difference between supervisors’
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| evel s of tolerance for violations of conpany policy can render
two enpl oyees’ situations inconparable for purposes of
establishing a prima facie case of discrimnation. Oal Arg.,
April 15, 2009, at 14:7-14. The defendant al so asserts that the
record of Meyer’'s absences reflects a situation inconparable to
that of the plaintiff: Myer suffered a prolonged illness

t hr oughout which she renmained in contact with Nutri System by
filing | eave request forns whereas the plaintiff m ssed eight
full days of work on account of a cold.

The parties have presented evi dence denonstrating that
the decision to termnate the plaintiff was not nade by the
plaintiff’s i medi ate supervisor alone. The plaintiff's letter
of term nation dated January 24, 2007, and signed by Nancy Adans,
who was Nutri Systemi s seni or human resource generalist, states
that the defendant termnated the plaintiff “due to no call/no
show 4 tinmes in the nonth of January.” Def. Ex. Z. A chain of
emai | s al so denonstrates that Nutri Systeni s hunman resources
departnent, and not only the plaintiff’s imedi ate supervisor,
involved itself in the decision to termnate the plaintiff’s
enpl oynent. Def. Exs U X, Pl. Exs P-17-20.

In this respect, Ms. Meyer was simlarly situated to
the plaintiff. Both the plaintiff and Ms. Meyer were wei ght |oss
counsel ors enployed by Nutri System Their tenures at the conpany

over | apped and they were subject to identical conpany policies at
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the time that Ms. Meyer allegedly received nore favorable
treatment than the plaintiff. The defendant’s human resources
departnment was aware of the absences of both wonen. The
plaintiff has provided evidence that it was the defendant’s human
resources departnent that drove the decision to term nate an

enpl oyee for violations of the conpany’ s absent eei sm policy.

Al t hough the plaintiff has contributed to the record no
docunentary evidence relating to Ms. Cahill’s enploynment with
Nutri System the evidence presented by the defendant establishes
t hat she was a Caucasian who was hired in Cctober of 2005 by the
def endant as a wei ght-loss counselor. |In those respects, she too
was simlarly situated to the plaintiff. M. Cahill’s enpl oynent
was term nated in January of 2008 for “violations of conpany
policy.” The enployee action notice nenorializing Cahill’s
termnation is signed by both her imedi ate supervisor, Mry
Reed, and by Nancy Adans as the representative of the defendant’s
human resources departnent. Def. Ex. DD. Like Ms. Meyer, M.
Cahill held the sanme position as the plaintiff, was supervised by
t he sane people for purposes of the relevant actions, and was
al so absent fromwork on certain days.

Despite these simlarities, the Court does not find
that the plaintiff has presented evidence of nore favorable
treatnent of simlarly situated, enployees belonging to other

racial classes. As to Ms. Meyer, the record does not reflect
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that she failed to notify her enployers of her absences

t hroughout her tenure at Nutri System The record contains

evi dence that, during her prolonged absences, Meyer submtted
several requests for FMLA | eave prior to her absences. Def. Ex.
CC. Over the course of the three days that Meyer’s requests do
not coincide with the dates of her absences, the plaintiff
presents no evidence denonstrating that she failed to notify
Nutri System The plaintiff, on the other hand, concedes that she
failed to call Nutri Systemon at |east two days during her
absences. Mreover, the plaintiff suffered froma cold whereas
Meyer suffered froma condition serious enough to justify FMLA

| eave.?!

The evidence relating to the alleged incident during
whi ch Meyer left her desk without permi ssion is also insufficient
to establish her as a conparator. The plaintiff’s provides no
basis for her purported know edge as to whet her Meyer i nforned
her supervisors of her departure. See, Pl. Ex. F at 205:13-21.
Nor does the plaintiff provide specifics as to the anmount of tine
m ssed or whet her Meyer was ot herw se chastised for her all eged
behavior. For these reasons, the evidence relating to Catherine

Meyer does not create a question as to her conparability because

'As di scussed bel ow, the record does not support the
plaintiff’s FMLA cl ai m because there is no evidence that she
suffered froma “serious health condition.” |[Infra, Part 11(c).
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there is no evidence of a simlar pattern of supposed policy
vi ol ati ons.

The evidence as to Patricia Cahill is simlarly
insufficient to establish that woman as a conparator for purposes
of the plaintiff's prima facie case. Cahill was, in fact,
termnated for “violations of conpany policy” on January 14,

2008. Def. Ex. DD. The plaintiff provides no evidence as to the
dates of Cahill’s alleged infractions, nor does she provide

evi dence that woul d suggest a basis of know edge concerning

whet her or not Cahill called Nutri Systemto informthem of her
absences. The Court finds no evidence, therefore, that Cahill
was either simlarly situated or treated nore favorably than the
plaintiff.

The plaintiff has failed to provide evidence of
simlarly situated enpl oyees belonging to a different racial
group who received nore favorable treatnent than the plaintiff.
For this reason, the plaintiff fails to present a prima facie
case of racial discrimnation and judgnent will be entered in

favor of the defendant on counts one and two.

2. The Defendant’s Proffered Basis for Terni nation

Even had the plaintiff provided the Court with
sufficient evidence to state her prima facie case, the defendant

offers a legitimate basis for the plaintiff’s term nation:
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repeated violations of the defendant’s “no call/no show policy.
The defendant states that it requires its enployees to call the
conpany’s 800-nunber to report that they will be absent. The
def endant al so mai ntains that enployees nust call their imed ate
supervi sors when they will be absent. The plaintiff attenpts to
cast these clainms as pretextual by arguing that the defendant’s
policy does not require an enployee to call both the 800-nunber
and their imedi ate supervisor, that the plaintiff did call the
defendant to report her absences, that the plaintiff’s
conparators failed to call in sick, and that the plaintiff had a
policy of allowing a person to bring a doctor’s note as an excuse
after m ssing work.
In order to surnount the defendant’s proffer of a

legitimate basis for term nation

the plaintiff must point to sone evidence, direct or

circunstantial, fromwhich a factfinder could

reasonably either (1) disbelieve the enployer's

articulated legitimate reasons; or (2) believe that an

i nvidious discrimnatory reason was nore |likely than

not a notivating or determ native cause of the

enpl oyer's action.

[ T]o avoid summary judgnent, the plaintiff's evidence

rebutting the enployer's proffered legitimte reasons

must allow a factfinder reasonably to infer that each

of the enployer's proffered non-discrimnatory reasons

: was either a post hoc fabrication or otherw se
dld not actually notivate the enploynent action (that
is, the proffered reason is a pretext).

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994).
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The defendant argues that Henderson was fired because
of her repeated violations of its “no call/no show policy. This
policy was stated in the two enpl oyee handbooks that the
plaintiff received during her tinme at Nutri System The first
handbook provi ded that:

an enpl oyee who wi Il be absent nust contact his/her
supervisor prior to their scheduled starting tine and
give the reason for the unschedul ed absence and the
expected date of return. Failure to followthis
procedure may result in disciplinary action, up to and
i ncludi ng term nati on.
Def. Ex. K at NS150. The second handbook stated that it is the
enpl oyee’ s “responsibility to know the phone nunber of your
i mredi at e manager” and that “it is essential to notify your
manager” when sick or late for work. Def. Ex. Mat 48.

The defendant argues that the plaintiff violated the no
call/no show policy on nine days in January of 2007. Although
t he def endant acknowl edges that the plaintiff placed calls to the
conpany’ s 800-nunber on certain of those days, they argue that
she left no nessages with either the answering service or her
supervisors. The plaintiff admts that she did not place calls
to Jessica Saile, her inmmedi ate supervisor, but states that she
cal |l ed Laura Bansener or the conmpany’s 800-nunber. PlI. Ex. F at
99: 7-22.

The dates in question are January 7, 8, 14, 17, 18, 19,
21, 22 and 24 of 2007. The plaintiff has provided evi dence

denonstrating that her absences fromwork on January 7 and 8 were
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not ed by her supervisor prior to those dates. This docunent is
an “absence fromwork request” form signed on January 5, 2007, by

the plaintiff’s i nmedi ate supervisor Jessica Saile. Pl. Ex. P-

26.

The plaintiff called Nutri System s 800-nunber at 12:19
a.m on January 8, 2007, although the defendant’s call | og does
not contain a record of that call. Conpare PI. Ex. P-33 with

Def. Ex. S. A note on the defendant’s call record states that
the plaintiff’'s sister called again on January 8 at 4:30 p.m to
report that the plaintiff would not be at work that day, Def. EX.
S, although the plaintiff has stated that she called on January 8
at that tinme, not her sister. Pl. Ex. F at 132.

The plaintiff attended work from January 10 to 12
w thout incident. On January 14, 2007, the plaintiff arrived
thirty mnutes late to her shift. Def. Ex. U The plaintiff
does not refute that she was late on this day or offer evidence
that she alerted her supervisors to her need to arrive |late.

The plaintiff was at work again on January 15, had a
schedul ed day off on January 16, and was absent again on January
17, 2007. At her deposition on Decenber 15, 2008, the plaintiff
stated that she called the defendant several tines in an attenpt
to get “famly leave” and sick tine. Pl. Ex. F at 180-81. She
states that she probably called in the norning, although she also

said that she does not renenber the exact tinmes of her calls.
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The plaintiff did not, at that deposition, recall from which
phone she placed those calls. [d. at 181:24. Later in that sane
deposition, the plaintiff stated that her sister placed one or
two calls to Nutri System on her behalf during January of 2007.
She believed those calls were made around January 8, 2007,
al t hough she was uncertain of the exact dates. 1d. at 198:12-15.
The plaintiff stated that she did not recall whether those calls
were made in her presence. 1d. at 199:6.

The plaintiff stated that she called on January 17,
2007, in an effort to “get famly leave.” PI. Ex. F at 180: 21.
In an affidavit prepared after the defendant’s notion for summary
judgnent was filed, the plaintiff states both that she called on
January 17, 2007, and that her sister called on that date. |[d.,
19 11, 16. Unlike her deposition testinony, the plaintiff’s
affidavit states that she recalled her sister’s call to
Nutri System on January 17, that she was present when the call was
pl aced, and that she has a recollection of the content of the
message her sister left wwth the defendant. Pl. Ex. G | 16

The plaintiff’s cell phone record lists only one cal
made by fromthat nunber to Nutri System on January 17, 2007. PI.
Ex. P-33. The plaintiff stated at her deposition that she did
not recall which phone her sister used to call Nutri System on any

particular day. Pl. Ex. F.
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The plaintiff was absent fromwork on January 18, 19,
21, 22 and 24. The plaintiff has stated that she does not recal
maki ng any specific calls to Nutri Systemon January 18, 19, 21 or
24. PlI. Ex. F at 151-154, 183-185. Her cell phone record
reflects two calls placed to Nutri System on January 21, 2007, but
no other calls over the course of these dates. The defendant has
provi ded an enmail conposed by the plaintiff’s imredi ate
supervisor, Jessica Saile, stating that the plaintiff did not
call Nutri Systemon January 18, 19 or 24. The email states that
the plaintiff did not conme in for work on January 21 or 22, but
does not state that the plaintiff failed to call. Def. Ex. U
The plaintiff’'s affidavit states that on January 21, 2007, she
“placed at | east two phone calls to Nutri System advi sing them
that [she] was still not able to return to work because of [her]
illness and that [she] was scheduled to see [her] doctor the next
day.” Pl. Ex. G T 18.

The plaintiff does not dispute that she was late to or
absent fromwork on nine days out of thirteen in January of 2007.
Al t hough she has pointed to evidence that she called Nutri System
on certain of those days, she does not dispute that she failed to
call her inmredi ate supervisor, Jessica Saile. Nor does she claim
to have called Nutri Systemat all on either January 14 or 18.

The only evidence of calls placed on January 19, 22 or 24 is the
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plaintiff's affidavit conposed well after her receipt of the
defendant’s notion to dism ss.

The uncontested evi dence of the defendant’s prior
warning to the plaintiff regarding a simlar pattern of absences
and policy violations further supports the defendant’s legitimte
basis for termnation. Although the plaintiff disputes the
factual basis for one aspect of the warning she received on
Novenber 15, 2006, and contends that the warning should have been
gi ven verbally, she does not contest the overall basis for the
def endant’ s disciplinary warning or present evidence suggesting
that the earlier warning was unfounded. See, Def. Ex. T, Pl. Ex.
F at 109:2-110:5; Pl. Ex. G § 9. The evidence of this earlier
infraction, the plaintiff’'s absences in January of 2007, and the
| ack of evidence that woul d cast these events as pretextual does
not provide a record establishing that the defendant’s proffered
basis for term nation was “either a post hoc fabrication or
otherwi se did not actually notivate the enploynent action.”

Fuentes v. Perskie, 32 F.3d 759, 764 (3d 1994).

The record reflects eight full days of absences w thout
a single conversation between the plaintiff and her supervisors,
coupled with a lack of evidence of calls being placed to the
def endant on certain days during that extended absence. Although
the plaintiff’'s briefs have asserted that her land Iine would not

provi de records of local calls, she has presented no evidence to

25



support that assertion. See, Pl. Ex. G In any case, the
plaintiff's recently signed affidavit, which was unavailable to
t he defendant during the period for discovery and which presents
assertions frequently at odds with her deposition testinony, is
not sufficient to overcone such a legitimte basis for

term nation.

The plaintiff also attenpts to refute the |egitimcy of
the defendant’s basis for her term nation by arguing that
Cat herine Meyer’s experience with the defendant denonstrates that
t he defendant had no policy requiring an absent enpl oyee to cal
Nut ri Syst em ahead of her absences. Rather, the plaintiff
attenpts to use Ms. Meyer as an exanple of the defendant
permtting its enployees to take extended | eaves of absence
wi t hout prior approval and w thout the enployee calling the
defendant to informit of the absence.

The record reflects that Ms. Meyer took two | eaves of
absence while working for the defendant. The first was from July
1, 2005, to August 22, 2005. For this period, Ms. Meyer filled
out an FMLA request for |eave on June 27, 2005. Her second | eave
of absence was from August 22, 2006, to October 13, 2006. M.
Meyer filled out FMLA request forns on August 25, 2006, as well
as in Septenber and October of 2006. Def. Ex. CC. The plaintiff
argues that Ms. Meyer submtted several *“absence from work”

requests that were signed after the dates to which they applied.
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Pl. Ex. P-40. |Indeed, Ms. Meyer did fill out these forns
foll ow ng her absences, although Laura Bansener testified that
these fornms do not signify whether the absence they acknow edge

i s excused or unexcused. Def. Ex. Rat 33. Finally, the
plaintiff states that Ms. Meyer once left work w thout perm ssion
followng a hostile exchange wwth a client. PI. Ex. F. At 201.

The record pertaining to Ms. Meyer does not suffice to
carry the plaintiff’s burden of establishing pretext. Myer’s
| ong absences fromwork were paired with formal requests for
famly medical |eave, which are dated prior to those absences.
The record reflects only a three-day gap during which Meyer’s
FMLA request fornms did not cover her absences. These three days
in the mdst of a prolonged illness, which was reported to
Nutri System and was serious enough to qualify for FMLA | eave, do
not present evidence sufficient to overcone the defendant’s
legitimate basis for the plaintiff’s termnation. The plaintiff
presents no evidence denonstrating that Meyer failed to call her
i mredi at e supervi sor on those days or otherwise failed to inform
Nutri System that she woul d be absent.

Nor does the plaintiff’s allegations regarding Meyer’s
abruptly wal king away from her desk suffice to establish pretext.
The plaintiff could not state whether Meyer made human resources
aware of her departure that day. Nor does the allegation of M.

Meyer’s action, devoid of specifics as to the anmount of tinme
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m ssed or any discussions with supervisors, reasonably conpare to
the plaintiff’'s repeated absences from work. The plaintiff did
state that she “kn[ew] for certain” that Meyer did not inform
human resources of her absence on that day, but sinultaneously
mai ntai ns that she was in the same roomthat Meyer left at the
time of the incident. Pl. Ex. F at 205:13-21. This does not
present evidence that Meyer’s absence was unknown in advance to

t he sane decision nmakers who termnated the plaintiff or that
Meyer failed to obtain permssion to | eave. The evidence
relating to Catherine Meyer does not “denonstrate such
weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered legitinmate reasons for
its action that a reasonable factfinder could rationally find
them “unwort hy of credence.’” Fuentes, 32 F.3d at 765 (quoting

Ezold v. WIf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 531 (3d

Cir.1992)).

Finally, the plaintiff has clained that Patricia Cahill
m ssed sone amobunt of work as a result of car troubles. PlI. Ex.
F at 206. The plaintiff states that Cahill was absent or late to
work as a result of car trouble, but she does not renmenber the
dat es on which these absences occurred. [|d. at 206:11-20. In
fact, she provides no evidence relating to any circunstance
surroundi ng those absences aside from her statenent at her

deposition that Cahill did not call both her supervisor and the
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800- nunber when she cane in late for work. Pl. Ex. F at 207: 4-
10. The plaintiff’s allegation regarding Cahill does not present
sufficient evidence to suggest that the defendant’s proffered
reason for termnating the plaintiff is a pretext for
di scrimnatory treatnent.

For these reasons, the Court holds that the plaintiff
has presented insufficient evidence to surnmount the defendant’s
legitimate reason for termnating the plaintiff. Judgnment wl|

be entered in favor of the defendant on counts one and two.

B. Count _Three: Breach of an Inplied Contract and
Violation of Public Policy

The plaintiff’s third count states that her term nation
was a “violation of Defendant's sick benefit policies, attendance
policies, and disciplinary policies [and was therefore] a breach
of an inplied contract and a violation of public policy in the
Commonweal th of Pennsylvania.” Conpl., § 25. The defendant has
argued that this count is solely a claimfor wongful termnation
as a violation of public policy, which it argues is barred by
Pennsylvania |aw. The plaintiff responds that the count contains
two bases of liability: wongful termnation as a violation of
public policy and a breach of inplied contract. The Court agrees
that the count asserts both theories of liability, but will enter

j udgnment for the defendant under both theories.
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1. Breach of Inplied Contract

The plaintiff argues that she had accrued sick tine
wi th pay that would have covered the dates of her absences from
January 17 through 26, 2007, and that she had a right to enforce
her sick | eave under the defendant's enpl oyee benefits program
She also clains that Nutri System “provided enpl oynent benefits to
its enployees [including] sick |eave wwth sick pay benefits,
nmedi cal | eave of absence and acceptabl e procedures for enpl oyees
to call out of work.” Qpp'n at 25-26
Pennsyl vani a courts have expl ai ned the necessary
el ements of a claimbased on an inplied contract.
A contract inplied in fact can be found by |ooking to
the surrounding facts of the parties' dealings. Ofer
and acceptance need not be identifiable and the nonent
of formation need not be pinpointed. Restatenent
(Second) of Contracts 8 22(2) (1981). "Inplied
contracts . . . arise under circunstances which
according to the ordinary course of dealing and the
comon under st andi ng of men, show a nutual intention to
contract."”

Ingrassia Const. Co., Inc. v. Walsh, 486 A 2d 478, 483 (Pa.

Super. C. 1984) (quoting Pollock Industries, Inc. v. Ceneral

Steel Castings Corp., 201 A 2d 606, 610 (Pa. Super. C. 1964));

see also, R ssi v. Cappella, 918 A 2d 131(Pa. Super. Ct. 2007).

The plaintiff does not actually identify the
ci rcunst ances under which an inplied contract was created. She
does not allege that she and Nutri System ever reached a conmon

under st andi ng that she was entitled to the benefits she now
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clainms. Docunents in evidence outlining those benefits in the
form of the Enpl oyee Handbook denonstrate that no such comon
under st andi ng exi sted. The first of these handbooks states:
"Enpl oyees are enployed at-will. This nmeans that an enpl oyee's
enpl oynent and conpensation can be termnated with or w thout
cause and with or without notice at any tinme at the option of
ei ther the Conpany or the enployee. NutriSystem Inc. does not
enter into enploynent contracts with any of its enployees.”
Def.'s Ex. K at NSO131. The second handbook states: "Please
understand that this Handbook does not create any rights .
The policies, benefits and procedures contained herein may be
changed, revised, or anended at any tine, in an individual case
or generally, by Nutri-System Inc. . . ." Def.'s Ex. Mat 2.
The defendant's handbooks and the plaintiff's
si gnat ures acknow edgi ng recei pt of those handbooks underm nes
any argunent that the facts of this case inply a "common
understanding . . . to contract” so as to provide for contractual
benefits |ike those claimed by the plaintiff. Al though the
plaintiff has provided evidence that the defendant furnished
certain benefits to its enpl oyees, she has not offered any
evi dence or argunent that the parties reached an agreenent or had

the intention to contract with respect to those benefits.
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2. Common _Law Wongful Term nation

The plaintiff also characterizes the defendant's
actions as a wongful termnation in violation of a state public
policy relating to an enployee's right to take nedical |eaves of
absence. Qpp'n at 27. She clains that the defendant denied her
request ed nedi cal | eave fromJanuary 17 to January 26, 2007, and
fired her in retaliation for nmaking those requests.

I n support of her argunent that term nation based on a
request for sick |eave violates Pennsyl vania public policy, the

plaintiff cites to Shick v. Shirey, 716 A 2d 1231 (Pa. 1998).

Shick held that a cause of action exists under Pennsylvania | aw
for wongful discharge of an enpl oyee who files a claimfor

wor kers' conpensation benefits. [1d. The plaintiff argues that,
simlarly, she is "entitled to pursue a wongful term nation

cl ai m based on her right to exercise her rights under the state's
| aw protecting enpl oyees' nedical | eave of absence.”™ Opp'n at

28.

I n Shick, the Pennsylvania Suprene Court held that a
court could determ ne what counts as inportant public policy for
t he purpose of stating a wongful termnation claim The Suprene
Court stated that courts may ascertain “clear mandates” of public
policy “by reference to the | aws and | egal precedents and not
from general considerations of supposed public interest.” Wth

respect to workers’ conpensation, the Suprenme Court discussed the
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"historical quid pro quo"” underlying the state system of workers
conpensation as a factor that denonstrated a sufficiently clear
mandat e of public policy to warrant protection through this
comon law claim |d. 716 A 2d at 1237. “The historical bal ance
[ bet ween enployers’ limted liability and workers’ |limted
redress] would be disrupted if the enployer could term nate an
enpl oyee for filing a workers' conpensation claim” |d.

The plaintiff is not making a claimrelated to workers’
conpensation. The plaintiff references a "right under the
state's |l aw protecting enpl oyees' nedical |eave of absence,” but
does not provide references to any state | aws, regul ations or
opi nions of the Pennsylvania courts that would establish a “clear
mandat e” of public policy sufficient to override the at-wll
enpl oynent rel ati onshi p.

Even if the Court were to hold that Pennsyl vania
recogni zes a public policy that would protect an enpl oyee’s right
to sick | eave or other benefits, the Court would still grant
judgment to the defendant. Paragraph 25 of the plaintiff’s
conplaint states that she was fired in violation of the
defendant's sick benefit policy, but the conplaint does not
allege any facts relating to retaliation on the basis of a
request for sick |leave. The conplaint and the plaintiff's
opposition to sunmary judgnent are overwhel m ngly focused on

raci al discrimnation. Nor does the record contain evidence that
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woul d denonstrate that the plaintiff’s term nati on was based on
retaliation for making a request for sick-tinme benefits. As

di scussed above, the defendant has offered a legitimate basis for
the plaintiff’s term nation, which the plaintiff has failed to

r ef ut e.

C. Count _Four: Denial of Rights Under the Fam |y Medical
Leave Act

The plaintiff’s fourth count clainms that she was
illegally denied FMLA | eave. She states that the defendant
i gnored her request for such |eave and failed to send her an FMLA
| eave request form Pl. Opp'n at 29. The plaintiff has failed
to allege that she suffered fromany condition cogni zabl e under
the FMLA and therefore the Court will enter judgnent in favor of
t he defendant on this claim

The FMLA provides | eave to enpl oyees suffering from
“serious health conditions.” 29 U S C 2612(a)(1)(D. A
"serious health condition” is defined as "an illness, injury,
i mpai rnment, or physical or nental condition that involves (A
inpatient care in a hospital, hospice, or residential nedical
care facility; or (B) continuing treatnent by a health care
provider."” 29 U.S.C. 8§ 2611(11). Federal regulations further
define the requirenments for a show ng of a serious health
condition involving continuing treatnent by a health care

provi der.
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(a) Incapacity and treatnment. A period of incapacity of
nore than three consecutive, full cal endar days, and
any subsequent treatment or period of incapacity
relating to the sane condition, that also involves:

(1) Treatnent two or nore tines, within 30 days
of the first day of incapacity, unless
extenuating circunmstances exist, by a health
care provider, by a nurse under direct
supervision of a health care provider, or by
a provider of health care services (e.g.,
physi cal therapist) under orders of, or on
referral by, a health care provider; or

(2) Treatnent by a health care provider on at
| east one occasion, which results in a
regi men of continuing treatnent under the
supervi sion of the health care provider.

(3) The requirenent in paragraphs (a)(1) and (2)
of this section for treatnent by a health
care provider neans an in-person visit to a
health care provider. The first (or only)
i n-person treatnment visit nust take place
wi thin seven days of the first day of
i ncapaci ty.

(4) \Wether additional treatnent visits or a
regi men of continuing treatnent i s necessary
wi thin the 30-day period shall be determ ned
by the health care provider.

(5) The term "extenuating circunstances” in
paragraph (a)(1) of this section neans
ci rcunst ances beyond the enpl oyee's control
that prevent the followup visit from
occurring as planned by the health care
provi der. Whether a given set of
ci rcunst ances are extenuati ng depends on the
facts. For exanple, extenuating circunstances
exist if a health care provider determ nes
that a second in-person visit is needed
wi thin the 30-day period, but the health care
provi der does not have any avail abl e
appoi ntments during that tinme period.

29 C F. R 825.115.
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In this case, the plaintiff was first reported ill on
January 7th, but she did not see a doctor until January 22nd, far
nore than seven days after the first day of her clained
i ncapacity as required under 29 C F. R § 825.115(a)(3). See Pl
Ex. F at 123:10-11-142:4-18. Moreover, she never received
treatment by a health care provider "which result[ed] in a
regimen of continuing treatnent.” 29 CF. R 8§ 825.115(a)(2). In
fact, the plaintiff stated at her deposition that her doctor's
office told her that "if [she] had any nore problens, just cone
back in to see them but [that she] didn't need to go back in to
see them" Pl.'s Ex. F at 188:9-10. The plaintiff went to the
doctor on January 22nd, got a recommendation to take certain over
the counter drugs, and returned to her doctor on January 26th to
get a note neant to excuse her absences. The note she received
said that she was "totally incapacitated,” but the plaintiff
bel i eves that her doctor’s receptionist, rather than her doctor,
signed this note. Pl.'s Ex. F at 193: 14-20.

This record does not contain evidence denonstrating
that the plaintiff had any rights under the FMLA. The plaintiff,
therefore, does not provide evidence of an injury caused by the
defendant’ s all eged denial of |eave under that statute. The
Court wll grant judgnent to the defendant on count four.

For these reasons, the Court wll grant the defendant’s

nmotion for summary judgnent in its entirety. Judgnent wll be
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entered in favor of the defendant and against the plaintiff. An

appropriate order will be filed separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA HENDERSON : CIVIL ACTI ON
V.
NUTRI SYSTEM | NC. : NO. 08-592
ORDER

AND NOW this 7" day of My, 2009, upon consideration
of the defendant’s notion for summary judgnment (Docket No. 29),
the plaintiff’s opposition, the defendant’s reply thereto, and
following an oral argunment held on April 15, 2009, IT IS HEREBY
ORDERED t hat the defendant’s notion is GRANTED and judgnent is
entered in favor of the defendant and against the plaintiff. The

Clerk of Court shall nmark this case as CLOSED.

BY THE COURT:

[s/Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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