IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVBER BLUNT, et al. : ClVIL ACTION
. :
LONER MERI ON SCHOOL :
DI STRICT, et al. : NO. 07-3100
MEMORANDUM
Bartle, C. J. May 7, 2009

Before the court are the objections of parents of
certain students receiving special education in the Lower Merion
School District ("LMSD') to the production by the Pennsyl vania
Department of Education ("PDE") of certain statistical
i nformati on about those students in connection with plaintiffs
pendi ng notion for class certification.

This putative class action |awsuit was brought by
parents of African-Anerican students in the LMSD, Concerned Bl ack
Parents of the Mainline, Inc., and the Miinline Branch of the
NAACP. The defendants are the LMSD and the PDE. Plaintiffs
bring clainms for violations of the Individuals with Disabilities
Education Act ("IDEA"), 20 U . S.C. 8§ 1400, et seq., Title Il of
the Anericans with Disabilities Act, 42 U S.C. § 12132, et seq.,
8§ 504 of the Rehabilitation Act, 29 U.S.C. 8§ 794, Title VI of the
Cvil Rights Act of 1964, 42 U . S.C. § 2000d, and the Equal
Protection and Due Process C auses of the Fourteenth Anmendment to

the United States Constitution. The plaintiffs seek to remnedy



the alleged systemic failure of the defendants to provide
appropriate special education to African-Anmerican students in the
LVSD.

On Decenber 22, 2008, the plaintiffs filed a notion for
class certification pursuant to Rule 23 of the Federal Rules of
Cvil Procedure seeking to certify the follow ng cl ass:

Al'l present and future African American

students in the Lower Merion School District

who are deni ed access to the general

education curriculum are placed in bel ow

grade |l evel classes; receive a nodified

curriculum and/or are sent to separate,

segregat ed schools that provide themw th an

education inferior to the education provided

t heir Caucasi an peers with and w t hout

di sabilities.

The court subsequently granted the parties a period of
time to engage in discovery with respect to the class action
certification issue. During this discovery period, the
plaintiffs served discovery requests seeking the disclosure of
educational records and data for students in the LMSD.
Specifically, the plaintiffs seek (1) adequate yearly progress
data for the LMSD from 2004 through the present, broken down by
race for all races, and (2) Penn Data' by exceptionality, age,
gender, race and educational environnent for special education
students in the LMSD from 2004 to the present. This includes

i nformati on concerning the age, race, gender, eligibility for

1. The Penn Data systemis a database in which certain
information is recorded for every special education student in
Pennsylvania. It is reported by each school district to the

| ocal Internmediate Unit and then to PDE
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speci al education, disability classification, where the students
receive their special education progranm ng, and the category of
proficiency each child received on state-wi de testing. The PDE
objected to the production of this information claimng the
production of such data would violate its obligation to protect
the confidentiality of student records under the Famly
Educational and Privacy Rights Act, 20 U S.C. § 1232g, and the

| DEA.

On March 9, 2009, the court ordered the PDE to produce
this data on or before April 10, 2009. That Order authorizes the
PDE to renove information that could identify specific students.
It states: "The Pennsylvani a Departnment of Education nmay renove
fromthe disclosed data any student names or social security
nunbers or other student-specific identification nunbers.” See
Doc. #81. That sane day the court entered a Protective Oder to
ensure the confidentiality of such docunents and data when
produced to plaintiffs' counsel. On March 31, 2009, the PDE
notified the parents of students in the LMSD that the educati onal
records and data of their children had been ordered discl osed.
This notice was required pursuant to 20 U.S.C. 8§ 1232g(b)(2)(B)
of the Fam |y Educational and Privacy Rights Act and its
i npl ementing regulations, 34 CF.R 8 99.31(a)(9)(ii). Upon
recei vi ng nunerous objections to the production of this
information fromthe notified parents, the court ordered that the
March 9, 2009 Order be stayed so that the parents could raise

their objections at a hearing in open court. On May 1, 2009, the
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court held a hearing at which sone parents of children currently
or formerly enrolled in the LMSD or former students who had
objected to the production of their educational records or data
appeared to explain their objections.

The parties do not dispute the rel evance of the
requested information. This discovery dispute instead requires
us to weigh the statutory privacy interests of the parents and
students, non-parties to this lawsuit, against the need and
rel evance of the discovery in resolving the class action issues
before the court. The students enrolled in the LMSD and their
parents have a privacy interest in their educational records and
data. 20 U.S.C. 8§ 1232g(b)(2)(B); 34 CF.R 8 99.31(a)(9)(ii).
Under the Fami |y Educational and Privacy Ri ghts Act, funds under
any applicable program may be wi thheld from any educati onal
agency or institution that fails to notify parents and students
of court orders or subpoenas ordering the rel ease or access to
personal ly identifiable information in educational records.

Certain parents have voiced a particular concern with
the release of this educational information due to the soci etal
stigma connected with special education. Fears have been
expressed that the potential for the inadvertent online
di ssem nation of this information is high. Furthernore, even
t hough the PDE will redact the nanes, addresses and soci al
security nunmbers of the students, parents are worried that their

children could be identified by virtue of the |ow nunber of



students enrolled in special education and the degree to which
the information will be categorized.

Agai nst this privacy interest, we must consider the
i mportance of the requested information to this lawsuit.
Plaintiffs assert clains of w despread and systenic raci al
di scrimnation by a School District and the Departnment of
Education. There is no doubt that the issues at stake are of the
ut nost i nportance and justify the disclosure of information that
will allowthis matter to be resol ved.

This conclusion is buttressed by the protections
of fered by the Protective Order entered on March 9, 2009.
Pursuant to this Order, the confidential docunents and personally
identifiable informati on derived from such docunments shall be
used and di scl osed solely for the purposes of this lawsuit. This
information shall not be reveal ed, disclosed, or nade avail abl e
for inspection or copying to any person except under the terns of
the Protective Order or as required to be disclosed by |aw or
court order. The parties are required to maintain in a secure
manner all confidential docunments and personally identifiable
information derived therefrom Such information may only be
di sclosed to a very Iimted group of persons involved in the
litigation, including counsel of record, experts, consultants or
enpl oyees of docunent handling services specifically retai ned by
the parties, court personnel working on the case, the author or
addressee of the docunent, and persons agreed upon by the

parties. |If a party wishes to submt a confidential document or
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personal ly identifiable information derived therefromto the
court, the party nust nove to file the pleadi ng under seal

These are significant protections that severely limt the scope
of persons that will have access to the protected information and
m nimze the potential for unauthorized rel ease of the

i nformati on.

In light of the privacy protections afforded by the
Protective Order, the potential for harmto the privacy interests
of parents and students in the LMSD is outwei ghed by the
i mportance of this information to this lawsuit, which centers on
the constitutional and statutory rights of children and the
al l eged violation of those rights by their own School District.

Havi ng heard the objections raised by these interested
parties and after careful consideration, we will order the
production of the requested educational information and dat a.
However, we will specifically prohibit the PDE from di scl osing
t he nanes, addresses and social security nunbers of the students

or parents invol ved.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
AVBER BLUNT, et al. ) C VIL ACTI ON
. )
LONER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100
ORDER

AND NOW this 7th day of My, 2009, for the reasons set
forth in the acconpanying Menorandum it is hereby ORDERED that:

(1) the Order dated March 9, 2009 (Doc. #81) is
VACATED,

(2) the Order dated April 15, 2009 (Doc. #93) is
VACATED,

(3) the Pennsylvani a Departnent of Education shal
provi de conpl ete responses, on or before May 15, 2009, to
Plaintiffs' Interrogatories Nos. 1 and 2 and Requests for
Docunent Production Nos. 2, 3, 5, 6, and 7 served on January 9,
2009, including disclosure of any responsive educational records
or data the confidentiality of which may be protected under
federal |aw. The Pennsyl vani a Departnent of Education may not
di scl ose names, addresses, and social security nunbers of either
the students or their parents;

(4) the Seventh Scheduling Order dated March 9, 2009
(Doc. #80) is VACATED;



(5) defendants shall file and serve any briefs in
opposition to plaintiffs' notion for class certification on or
before May 20, 2009; and

(6) plaintiffs shall file and serve any reply brief on
or before June 3, 2009.

BY THE COURT:

[s/ Harvey Bartle 11

C J.



