IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER LI NCOLN, et al. ) ClVIL ACTI ON
V. :
DETECTI VE LEO HANSHAW et al. : No. 08-4207
VEMORANDUM
Dal zel I, J. May 6, 2009

Plaintiffs Jennifer Lincoln, Daniel Z nmrerman, and
Gregory Zi mmerman sued Detectives Leo Hanshaw and Arthur Erle of
t he Upper Darby Police Departnent, their supervisor,
Superi ntendent M chael Chitwod, and Upper Darby Township for
allegedly violating plaintiffs' Fourth and Fourteenth Anendnent
rights and for state |aw fal se arrest and malici ous prosecution

claims.® The defendants have noved for summary judgnent.

Fact ual Background

On April 11, 2006, Brownwel| Berry, the manager of the
Dol | ar Den, 600 South Avenue in Secane, Pennsylvania, called the
Upper Darby Township Police to report that soneone had broken
into the store the previous night and had stolen a pl exigl ass

case containing scratch-off lottery tickets. Def.'s Mem Ex. A?

The plaintiffs also alleged a false |ight invasion of
privacy claimagainst Chitwood. W will grant summary judgmnent
as to this claimbecause the plaintiffs acknow edge that the
statute of limtations bars it.

’The plaintiffs object to the use of the police reports and
ot her police docunents in the defendants' notion for sunmary
j udgnent because they claimthese docunents are hearsay. But
hear say statenents can be considered on sunmary judgnent if they
are "capable of adm ssion at trial.” Shelton v. Univ. of Med. &
Dentistry of N.J., 223 F.3d 220, 223 n.2 (3d Gr. 2000). The




Ex. V [Det. Hanshaw Dep.] at 31, 35-37; ; Pl.'s Ex. E [Lincoln
Dep.] at 85. Brownwell Berry then called the owner of the Dollar
Den, Jennifer Lincoln, and she arrived shortly thereafter.

Def."s Mem Ex. A; Lincoln Dep. at 85-86.

Det ective Leo Hanshaw was assigned the case, went to
the Dol l ar Den, and spoke with Lincoln, who he nmet for the first
time that day. Hanshaw Dep. at 32-33. Hanshaw requested and
received a |ist of current and forner enpl oyees from Lincol n.
Def.'s Mem Ex. A, Det. Hanshaw Dep. at 34-35. He suspected that
someone who knew about the store's operation had burglarized it.
Id.

Over the next several days, Hanshaw contacted the
Pennsyl vania Lottery Conm ssion to find out if any of the stolen
tickets had been cashed in. Def.'s Mem Ex. A, Det. Hanshaw Dep.
at 38. The Lottery Conmm ssion faxed Hanshaw a |ist of the
lottery ticket nunbers assigned to the Dollar Den and the
| ocati ons where they were cashed. Def.'s Mem Ex. A; Det.
Hanshaw Dep. at 38-39. Hanshaw determ ned that soneone had
cashed several lottery tickets fromthe Dollar Den at the Pantry

One | ocated at 1023 South Avenue on April 11, 2006. Def.'s Mem

portions of those documents that consist of the officer's
personal observations are adm ssi bl e under the public records
exception applicable to civil proceedings such as this one. Fed.
R Evid. 803(8)(C); Beech Aircraft Corp. v. Rainey, 488 U S. 153,
169-170 (1988). Those portions of the police records that
contain statenments of wtnesses -- e.d., the statenents of Barry
Mapp and the probabl e cause affidavit -- are also covered by this
exception. The statenents thenselves are not hearsay because
they are not offered for their truth but nerely that they were
said to the police.




Ex. A, Det. Hanshaw Dep. at 39. Hanshaw went to the Pantry One
to view surveillance video, which showed a nman cashing in the
tickets. Def.'s Mem Ex. A, Det. Hanshaw Dep. at 39-40. Upper
Darby Police later identified the man as Barry Mapp?, and
determ ned that the tickets he had cashed were stolen fromthe
Dollar Den. Def.'s Mem Ex. A; Det. Hanshaw Dep. at 40.

On April 26, 2006, Upper Darby Police arrested Mapp at
his honme. Def.'s Mem Ex. A, Det. Hanshaw Dep. at 53. Mapp
adm tted he burglarized the Dollar Den, and signed a statenent to
that effect. Def.'s Mem Ex. A Ex. C. But that was not the
only thing Mapp told the police.

Detectives Arthur Erle and Hanshaw i ntervi ewed Mapp at
the police station. Def.'s Mem Ex. E, S[Erle Dep.] at 18, 27-
28, 34-36, 41-44; Hanshaw Dep. at 49-52, 70-71. Mapp stated that
he had gone back to burglarize the Dollar Den again on April 16,
2006, but after he got inside he was apprehended by two nen, who
Mapp referred to as "her [Lincoln's] boyfriend and his brother."
Def.'s Mem Ex. C. He described the "boyfriend" as a "white
mal e, 34-35 [years old], big stomach, about 6'3" - 6'4",
brown/ bl ack hair, has a goatte [sic], and tattoos."” [d. Mapp
descri bed the "boyfriend' s brother" as a "white male, 27-28
[years old], with tattoos, blonde short hair."” 1d.

According to Mapp, these two nmen proceeded to beat him

up, detain him and then placed a call to Lincoln who then

*Barry Mapp had worked for Lincoln at the Dollar Den in the
past, dressing up as a bunny one Easter. Lincoln Dep. at 78-79.
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arrived at the Dollar Den and offered Mapp a deal: she coul d cal

the police and have himarrested, or he could let her cut him

with a box-cutter. [d. Mapp stated that he opted for the
|atter, and she thereupon cut his face and his clothes. 1d.
After the cutting, they released Mapp, and he fled. 1d. After

some of Mapp's neighbors called the Upper Darby Police and
nei ghboring R dl ey Township Police found himin the parking | ot
of the apartnent conplex where he lived, his face bl eeding and
clothing slashed. Id; Pl."s Mm Ex. M[Mapp Dep.] at 82. 1In
accordance with his agreenment with Lincoln, Mapp told the police
that his face had been cut during a drug deal gone wong in the
parking ot of the Pantry One in Upper Darby. Def.'s Mem Ex. E
Pl."s Mm Ex. M|[Mapp Dep.] at 82. Paranedics then took himto
a local hospital.* [d.

About a week after April 26, 2006, Hanshaw call ed
Lincoln into the police station to question her about Mapp's
story. Det. Hanshaw Dep. at 63-64; Lincoln Dep. at 154-55.
Li ncol n denied Mapp's version of events. Lincoln Dep. at 155-56;

Det. Hanshaw Dep. at 64. According to Lincoln, Hanshaw becane

“While at the hospital, Mapp told those attending himthat a
girl or his girlfriend had cut him Pl.'s Mem Ex. D, Def.'s Ex.
N. Mapp also testified that he told prison adm nistrators that
he coul d not be noved to a particular unit because the people who
had cut himwere there. Mpp Dep. at 106-08. Mapp testified
that he had lied to the prison adm nistrators and nmade up the
nanmes of his incarcerated assailants to avoid a harsher housing
unit. 1d. There is no evidence that Detective Erle or Hanshaw
knew about the statenments Mapp nade in prison or at the hospital.
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angry at her denials.® Lincoln Dep. at 158.

Lincoln had cone to the police station with her
boyfriend, Daniel Zi merman. Lincoln Dep. at 152. Hanshaw and
Dani el Zi mrerman had a connection: Zimrernman had fathered a child
with Hanshaw s w fe, Shannon, before Hanshaw had married her.
Def.'s Mem Ex. Z [D. Zimrerman Dep.] at 17, 20; Det. Hanshaw
Dep. at 18; Def.'s Mem Ex. Q[S. Hanshaw Dep.] at 8. Shannon
Hanshaw and Zi merman were involved in a child support dispute,
and he owed her several thousand dollars. D. Zi mrernman Dep. at
35-36, 96; S. Hanshaw Dep. at 25-26, 37. Hanshaw testified that
it was only after this interview that he | earned that Dani el
Zi mrer man was Lincoln's boyfriend. Det. Hanshaw Dep. at 83; Erle
Dep. at 57.

Hanshaw testified that about a day or two after neeting
with Lincoln he realized that the "her boyfriend" in Mapp's
statenment m ght be Daniel Zi merman. Det. Hanshaw Dep. at 86.
Hanshaw t hen notified his supervisor, Captain David Madonna,
about the potential conflict of interest. Det. Hanshaw Dep. at
87; Def.'s Mem Ex. T [Madonna Dep.] at 47-49; Erle Dep. at 55-

57. Captain Madonna reassigned the Mapp assault case to

®According to Lincoln, this was not the first time she had a
di sagreeabl e conversation with Hanshaw. Lincoln testified that
about a week or two after the burglary she called Hanshaw to find
out if there was anything she could do to assist in the
i nvestigation. Lincoln Dep. at 131. During the course of that
call she explained to Hanshaw t hat she had started the Doll ar Den
so she coul d enpl oy recovering addicts and rel eased convicts to
hel p them build up an enpl oynent history. 1d. at 131-32. She
recal | ed Hanshaw being quite hostile to this endeavor. | d.
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Detective Erle.® Det. Hanshaw Dep. at 76, 90; Erle Dep. at 55-
57; Madonna Dep. at 50.

On Cctober 5, 2006, Detectives Hanshaw and Erle’
interviewed Mapp in prison and in the presence of his attorney.
Def.'s Mem Ex. D; Erle Dep. at 85, 103-05; Det. Hanshaw Dep. at
110-112. WMapp gave anot her statenent, which was nuch the sane as
what he gave on April 26, 2006. Def.'s Mem Exs. D. He picked
out Jennifer Lincoln and Daniel Zinmrerman from photo arrays.
Def.'s Mm Ex. D; Erle Dep. at 103-05. He described the second
mal e assailant as a "short white nmale[,] blonde, dirty bl onde
hair, stocky for his size. He |ooked |ike he hadn't shaved in a
little while. He was md to late 20's. Younger than the mal e
#1." Def.'s Mem Ex. D

Five days |later, Detective Erle reviewed an April 16,
2006 Ri dl ey Township Police Report authored by Oficer Lockhart
of that Departnent. Def.'s Mem Ex. F, X According to that
docunent, O ficer Lockhart responded to a report of a stabbing at
333 North Avenue in Upper Darby. Def.'s Mem Ex. F, X; Pl.'s EX.

C. \Wien he arrived, he found Barry Mapp in an anbul ance,

®According to Captai n Madonna, the Upper Darby Police
Departnment has a policy of not permtting detectives with any
personal connection to targets fromtaking the | ead on a case.
Madonna Dep. at 51-52. But the policy is not so specific as to
require that the detectives be walled off fromthe investigation.
ld. at 52.

‘"The Upper Darby Police Department has two squads of
detectives consisting of seven or eight detectives each. FErle
Dep. at 16-17. Detective Erle referred to his professional
rel ati onship with Detective Hanshaw as an "informal partnership",
in which they "work together on a |lot of cases.” [d. at 146.
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bl eeding fromthe face. 1d. Mpp told Lockhart that he had been
robbed at the Pantry One store at 624 South Avenue in Ridl ey
Township by two males in a dark Buick Lesabre. [d. Lockhart
went to the Pantry One to review the surveillance video of the
parking lot. 1d. He found no evidence of a Black Lesabre or nen
mat chi ng the description Mapp had given him 1d. The store
manager apparently told Lockhart that a custoner had cone in and
told the manager that a fight had occurred in the parking | ot of
the Dollar Den in Upper Darby. 1d.

On CQctober 12, 2006, Detective Erle conpleted an
application for arrest warrants for Jennifer Lincoln and Dani el
Zi mrer man, which a judge signed that same day. Def.'s Mem Ex.
E, H The probable cause affidavit, signed by Detective Erle,
consi sted only of information gl eaned from Mapp's statenent and
photo array identifications. 1d.

Det ectives Hanshaw and Erle on Cctober 24 went to
Jennifer Lincoln's hone, arrested her, and brought her to the
Upper Darby Police Departnment for processing. Def.'s Mem Ex. I.
Dani el Zi mrer man surrendered to police on Novenber 2, 2006. 1d.

Detective Jeffery Thrash sent an email on Cctober 26,
2006 to Detective Erle about a tip concerning the investigation.
Def.'s Mem Ex. J; Erle Dep. at 109. Thrash told Erle that a

Di ane Murphy had call ed and said that Gregory Zi nmerman® was the

8Dani el Zi merman has at | east one other brother. Def.'s
Mem Ex. Y at 96.



third person involved in the Mapp assault.® |d. Based on Diane
Murphy's tip, Erle had Hanshaw put together a photo array that
i ncl uded Gegory Zimerman. Erle Dep. at 116-118.

The next day, Detective Hanshaw went to the prison
where Mapp was held and presented himwth a photo array. Pl.'s
Mem Ex. B at 135, 137. Mapp identified Gegory Zimerman as the
second man who assaulted him |d. at 138. Based on Mapp's
identification, Erle conpleted an affidavit of probable cause for
a warrant to arrest G egory Zi mrernman, which a judge signed on
October 28. Def.'s Mem Ex. K  Detectives Hanshaw and Erle
arrested Gregory Zinmmerman at his nother's house on Novenber 13,

2006.° Def.'s Mem Ex. |. At that tine, Gegory Zi nmerman was

On Cctober 30, 2006, after drafting the probable cause
affidavit for Gegory Zi nmerman, Erle spoke with D ane Murphy.
Erle Dep. at 112, 156. She told himthat Al exis Mrrow, G egory
Zimrerman' s then-estranged wife, told Mirphy that G egory was
involved in the Mapp assault. [1d. at 156. That sanme day, Morrow
call ed Murphy's house while Erle was there, and he spoke with
Morrow. |d. at 160. Mrrow told Erle that Gegory had told her
t hat he had been involved in the assault. 1d. at 165. FErle
testified that Morrow did not want to come down to the station
and talk in person because she was afraid of her husband. 1d. at
169. Mrrow called again on Novenber 2, 2006 to say that G egory
was planning to | eave town and nove upstate. [d. at 168.

Sheryl O Rourke, the Zi mrermans' nother, testified that she
spoke with Alexis Mirrow, and Al exis had stated to her that she
had never spoken with the police. Def.'s Mem Ex. P at 94.

Det ectives Erle and Hanshaw acconpani ed by the Eddystone
Police, went to Gegory Zi mrerman's house to arrest him Erle
Dep. at 153-155. They were initially nmet by Zi mrernman's not her,
Sheryl O Rourke. [1d. She told the police that Zi nmrerman was not
in the house, but told the police they could enter and check for
him 1d. The police told O Rourke that if she was |ying she

woul d be arrested for hindering the arrest. Id. The police
di scovered Zi mrerman hiding under a pile of clothes in the house.
Id. The police arrested both Zi mrerman and hi s not her. 1d.
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six feet tall, had dark brown hair, and weighed 178 Ibs. Pl.'s
Mem Ex. H at 166.

On February 1, 2007, the Court of Common Pl eas of
Del aware County held a prelimnary hearing on the crimnal case
against the plaintiffs for their alleged involvenent in the Mapp
assault. Def.'s Mem Ex. N. The Commonweal th called Barry Mapp
as its only witness. He testified nuch as he had in his April 26
and Cctober 5, 2006 statenents and identified the plaintiffs as
his assailants. |1d. The Court held the case over for trial.
Id. After atrial, the plaintiffs were acquitted of all charges

on July 13, 2007. Def.'s Mm Ex. O

1. Analysis"

“Summary judgnent is appropriate if there is no genuine
i ssue of material fact and the noving party is entitled to
judgment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for sumary judgnent, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 252 (1986). \Wenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. 1d. at 255.

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S.
574, 585 n.10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'" 1d. at 587
(quoting Fed. R Civ. P. 56(e)). The non-noving party nust
present sonething nore than nere allegations, general denials,
vague statenments, or suspicions. Trap Rock Indus., Inc. v. Loca
825, 982 F.2d 884, 890 (3d Cir. 1992); Fireman's Ins. Co. of
Newark v. DuFresne, 676 F.2d 965, 969 (3d G r.1982). It is not
enough to discredit the noving party's evidence, the non-noving
party is required to "present affirmative evidence in order to
defeat a properly supported notion for summary judgment." Liberty
Lobby, 477 U.S. at 257 (enphasis in original). A proper notion
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Plaintiffs sue Erle and Hanshaw for fal se arrest and
mal i ci ous prosecution in violation of plaintiffs' Fourth and
Fourteenth Amendnent rights. They also assert that Hanshaw s and
Erle's investigation was so tainted with conflict of interest,
and failure to use reasonable nethods, as to violate the
plaintiffs' Fourteenth Anendnent substantive due process rights.
They contend that these problens with the investigation also nake
out a Monell claimagainst Upper Darby Townshi p because the
Township was aware that its policies could lead to such a
conflict of interest, yet did nothing to prevent it. The
plaintiffs also assert that the defendants were involved in a
conspiracy to violate the plaintiffs' civil rights.

We will first consider the false arrest and mali ci ous
prosecution clains together and then turn to those clains rel ated
to the constitutionality of the investigation of the plaintiffs.

W will last consider the Mnell and conspiracy clains.

A Fal se Arrest and Malicious Prosecution?'?

Plaintiffs argue that defendants are |iable for fal se

for summary judgnent will not be defeated by nerely col orable or
insignificantly probative evidence. See id. at 249-50. Also, if
the non-noving party has the burden of proof at trial, then that
party nust establish the existence of each el enment on which it
bears the burden. Celotex Corp. v. Catrett, 477 U S. 317, 323
(1986) .

I'n the analysis, we will focus our attention on the
federal rights here because the plaintiffs' state |aw fal se
arrest and nalicious prosecution clains are coextensive and
require the sane show ngs as the parallel federal clains in
question. Patzig v. O Neil, 577 F.2d 841, 851 (3d G r.1978).
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arrest because they arrested the plaintiffs w thout probable
cause. They assert that the |ack of probable cause at the arrest
stage was conpounded at the prosecution stage.

Police officers can be |iable for malicious prosecution
even though the prosecutor is the one who "initiates" the case if
the police know ngly provide the prosecutor with fal se

information. See Reed v. Cty of Chicago, 77 F.3d 1049, 1053

(7th Cr. 1996) ("the chain of causation is broken by an

i ndi ct ment, absent an allegation of pressure or influence exerted
by the police officers, or knowi ng m sstatenents nmade by the
officers to the prosecutor”). Here, plaintiffs contend that the
defendants omtted material information fromthe probabl e cause
affidavits and the prosecutor relied on the facts in those
affidavits to initiate the crimnal case against the plaintiffs.
Pl.'"s Mem at 32-33. Therefore, the viability of the false arrest
and mal i ci ous prosecution clainms depends on whet her the Cctober
12 and October 27, 2006 affidavits of probable cause pass
constitutional nuster.

"[ Plrobabl e cause to arrest exists when the facts and
circunstances within the arresting officer's know edge are
sufficient in thenselves to warrant a reasonabl e person to
believe that an offense has been or is being commtted by the

person to be arrested.” Osatti v. New Jersey State Police, 71

F.3d 480, 483 (3d Cir.1995). W apply an objective test to
determ ne whether the police effected a proper arrest, and focus

on "the facts available to the officers at the nonent of arrest.”
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Beck v. Chio, 379 U S. 89, 96 (1964); Barna v. Cty of Perth

Anboy, 42 F.3d 809, 819 (3d Cir. 1994).
Probabl e cause does not require that the police have
evi dence sufficient to establish guilt beyond a reasonabl e doubt.

Id; United States v. dasser, 750 F.2d 1197, 1205 (3d Cir. 1984).

"The validity of the arrest does not depend on whether the
suspect actually conmtted a crine"” and the "later acquitt[al] of
the offense for which he is arrested is irrelevant to the

validity of the arrest." Mchigan v. DeFillippo, 443 U S. 31, 36

(1979). "An officer who has probable cause to arrest is not
required to conduct further investigation for excul patory
evidence or to pursue the possibility that the suspected of f ender

is innocent." Vassalo v. Tinoney, 2001 W. 1243517, at *7 (E.D

Pa. Cct.15, 2001) (citing Brodnicki v. Gty of Oraha, 75 F. 3d

1261, 1264 (8th CGr.), cert. denied, 519 U S. 867 (1996);

Si nkunas v. Tardi, 930 F.2d 1287, 1292 (7th Cr. 1991); Marx V.

@unbi nner, 905 F.2d 1503, 1507 n.6 (11th G r. 1990); Konpare v.

Stein, 801 F.2d 883, 890 (7th Cr. 1986)).

Whet her a police officer had probable cause is
generally a question for the jury, but a district court may
concl ude "that probable cause did exist as a matter of lawif the
evi dence, viewed nost favorably to Plaintiff, reasonably woul d

not support a contrary factual finding." Sherwood v. Miulvihill,

113 F.3d 396, 401 (3d Gr. 1997). Here, the victimof the crine
descri bed an assault agai nst himand picked out each of the

i ndi vidual s involved froma photo array. This sufficed to
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establish probable cause to arrest the plaintiffs because on
these facts a reasonabl e person would believe that the plaintiffs
conmtted a crine.

Since the warrant application here establishes probable
cause on its face, the only way the defendants can prevail in
their claimis if they can point to evidence "that [the
def endants] recklessly disregarded the truth in [their] warrant
application, and that a warrant application based on what [the
def endants] should have told the judge woul d have |acked probable

cause." WIson v. Russo, 212 F.3d 781, 786 (3d Cr. 2000)

(enmphasis in original). This does not inply that the officer

must include every single fact unearthed or procedure used during
the course of the investigation. |d. at 787. |Instead,

"om ssions are made with reckless disregard if an officer

wi thholds a fact in his ken that any reasonabl e person woul d have
known...was the kind of thing the judge would wish to know " 1d.
at 788.

There are two broad categories of om ssions that judges
woul d wi sh to know about and whi ch woul d assist themin assessing
probabl e cause: facts that excul pate the arrestee and those that
undermne the reliability of statenents used in the affidavit.
See id. at 788. (finding that the significant height differential
between the arrestee and the witness's initial description and
the failure of another eyewitness to identify the arrestee were
things a judge would w sh to know). A warrant application

presents us with a fixed set of facts in the formof an affidavit

13



fromwhi ch we eval uate probable case. That affidavit consists of
W tness statenents, the officer's personal observations, and
facts unearthed in the course of an investigation that together
must provide a basis to believe the arrestee conmtted a crine.
The types of omi ssions that affect a probabl e cause determ nation
based on an affidavit of this kind are om ssions that underm ne

the constituent parts of the affidavit. Such gaps would either

call into question the reliability of the witness and officer
statenents -- e.qg., the witness was intoxicated -- or tend to
excul pate the arrestee -- e.qg., the arrestee was el sewhere at the

time of the crine.
It is not enough for the defendants to omt "thing[s]
the judge would wi sh to know'; the effect of these om ssions nust

al so be materi al . Merkle v. Upper Dublin School Dist., 211 F.3d

782, 789 (3d Cir. 2000) (citing Franks v. Delaware, 438 U S. 154,

171-72 (1978)). To determ ne the om ssions' materiality, "we
exci se the offending inaccuracies and insert the facts recklessly
omtted, and then determ ne whether or not the 'corrected
warrant affidavit would establish probable cause.” WIson, 212
F.3d at 789. If the facts in the "corrected" affidavit anmount to
probabl e cause, then summary judgnent is appropriately granted.
Id.

W son provides a good exanple of how to engage in this
process as well as provides hel pful guidance on what anmounts to a
material omssion. 1d. at 783. There, the plaintiff was

arrested for an arnmed robbery for which he was innocent. He sued
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the police officer, alleging that the arrest was w thout probable
cause. The application stated that the two eyewi tness victins
had told police that the assailant was between 6'3" and 6' 5"

tall, one of the witnesses identified the plaintiff froma

phot ographic array, and a third witness had seen the plaintiff in
the vicinity near the tinme of the robbery. Wat the officer
omtted was that the plaintiff was 5 11", the other eyew tness
victimdid not pick out the plaintiff fromthe photo array, and
the time at which the third witness said she saw the plaintiff
woul d have neant he was not at the scene of the robbery.

All these facts were things that a judge would wsh to
know, but when added back into the application, they did not
underm ne the finding of probable cause. 1d. at 790. Qur Court
of Appeals held that "a positive identification by a victim
W tness, w thout nore, would usually be sufficient to establish
probabl e cause” unless there was "excul patory evi dence or
substantial evidence of the witness's own unreliability that is
known by the arresting officers.” 1d. The Court noted that her
identification of the plaintiff contradicted her previous
assertion that the assailant was between 6'3" and 6'5", but found
that "this indication of unreliability [did] not, fromthe
vantage point of the arresting officer, fatally underm ne the
forceful positive identification." 1d. at 791. The Court held
that the three omtted facts did not undo a finding of probable
cause because "when wei ghed agai nst the incul patory facts, [they]

were not strong enough to underm ne a finding of probable cause.”
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Id. at 791-92.

The plaintiffs here contend that eight itens were
inproperly omtted fromthe warrant application: (1) Shannon
Hanshaw had a child wth Daniel Zi merman, and she is nmarried to
Det ective Hanshaw, (2) Hanshaw and Erle informed Mapp's not her of
the reason for his arrest three hours in advance; (3) Mapp was
i ncarcerated on both April 26 and Cctober 5, 2006; (4) Mpp's
physi cal description was vastly different than G egory
Zi mrerman' s actual description; (5) the Upper Darby Police failed
to include the fact that they created a photo array that included
Gregory Zi mmer man because they received a call from D anne Mirray
claimng that Gregory's then-estranged wife had told her that
Gregory was involved in assaulting Mapp; (6) the Upper Dar by
Police never applied for a search warrant to seek physi cal
evidence fromthe Dollar Den; (7) the Upper Darby Police had no
evi dence that Mapp's blood was in the Dollar Den; and (8) the
Upper Darby police did not exam ne the tel ephone records fromthe
Dol lar Den to see if soneone nmade a call to Jennifer Lincoln on
April 16, 2006 to corroborate Mapp's story. Pl.'s Mem at 43-45.

Plaintiffs insist that if these omtted facts were
included in the affidavit, the application would not have
supported a finding of probable cause. But of these eight
om ssions, only (4) -- the discrepancies in Mapp's description of
Gregory Zimmerman -- is the sort of new fact that a judge would
wish to know. All of the other om ssions are tangential to the

facts asserted in the affidavit and sinply do not affect the
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finding of probable cause, as the foll ow ng canvass shows.

1. Hanshaw s Ani nus

Plaintiffs contend that a magi strate woul d want to know
of the Hanshaw Zi mer man connecti on because it establishes the
bias that would infect the investigation. Plaintiffs argue that
this aninmus suffices to create a question of material fact
because one could reasonably infer fromit that the defendants
acted with malice in the course of their investigation.

W will not inpute to defendants the requisite malice
to infer that Hanshaw mani pul ated the investigative process to
create probabl e cause without sonme evidence that his aninus rises
to such a malignant |evel. \Wat we can reasonably infer fromthe
record is that Hanshaw did not |ike Zi nmmernman because the latter
owed the fornmer's wife child support. Fromthis inferred fact,
the plaintiffs would have us also infer nmalice on Hanshaw s part.
But the record does not include any evidence that Hanshaw and
Zi mrer man had any prior, direct conflict. There is no history of
confrontati ons between the two or of Hanshaw previ ously seeking
retribution of any kind. Wthout sone evidence that Hanshaw was
willing to act on his aninmus, we cannot infer malice fromthe
exi stence of child support litigation between Zi nmrernman and
Hanshaw s wife. Such an inference on such a record stretches too
far, and thus woul d be unreasonabl e.

Plaintiffs argue that "[njalice may be inferred from

t he absence of probable cause.” Lippay v. Christos, 996 F.2d

17



1490, 1502 (3d Cr. 1993). To properly apply the hol ding of

Li ppay, plaintiffs nust establish a | ack of probable cause, from
whi ch we indeed coul d conclude that defendants' nalice worked
against them But that is not the case here. Plaintiffs want us
to infer active malice from Hanshaw s unact ed-upon ani nus so the
plaintiffs can establish the absence of probable cause on that

| atency alone. But this is not Lippay's teaching. Here there
was anpl e probabl e cause and what ever ani nus Hanshaw nay have

har bored does not underm ne those inconveni ent facts.

2. Mapp's Opportunity to Lie

Plaintiffs contend that Erle should have included the
fact that he and Hanshaw tol d Mapp's nother about the reason for
his arrest before effecting it and the fact that Mapp was
incarcerated fromApril 26 through Cctober 5, 2006 in the
probabl e cause affidavit because a judge would wi sh to know t hat
Mapp had the tinme and opportunity to concoct and perfect his
story about Lincoln and the brothers Zi merman. There is no
denyi ng that these facts are relevant in a broad sense. But the
police are not required to include every relevant fact in their
probabl e cause affidavits. WIson, 212 F.3d at 787.

Plaintiffs argue that these facts go to Mapp's
credibility, which is of central concern when exam ning the
affidavit, but the facts they seek to have included in the
"corrected" affidavit do not provide any useful insight into

Mapp's credibility. H's statenents are no nore or less reliable
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if these facts had been included in the affidavit. These facts
only establish that Mapp had an opportunity to lie, not that he
did lie. Facts that establish the basic opportunity to lie,

W t hout nore, are not hel pful because each tinme one opens his or
her nmouth one can lie. The facts the plaintiffs wish to include
do not help distinguish this instance of potential fabrication
from any ot her.

We recogni ze that we nust accept Lincoln's statenent
that Mapp's story is a lie, but whether Mapp lied or not is
irrelevant to the probabl e cause analysis. Wat nmatters is
whet her the police could reasonably believe Mapp at the tine.
These two om ssions would not assist us or a nmagistrate review ng
Erl e's probabl e cause affidavits in determ ni ng whet her the
police could reasonably believe Mapp. A judge would want to
know, for exanple, that at the tinme the detectives drafted the
probabl e cause affidavit they knew that Mapp had told ever-
shifting stories about how he was assaulted. But the plaintiffs

have no evidence that the detectives knew any such thing.

3. Tip Concerni ng Geqgory Zi mrerman

Plaintiffs claimthat the warrant application should
have reveal ed the fact that police included Gegory Zimerman in
a photo array because of a tip consisting of hearsay. Although
such hearsay would not usually be admi ssible at a crimnal trial,
and may be of questionable value as an investigative lead, its

use in the course of a crimnal investigation does not have
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constitutional inplications. The police's use of D ane Mirphy's
mul tiple hearsay statenment nerely illustrates that the police
relied on a questionabl e source when devel opi ng a photo array.
But Mapp i ndeed picked Gegory Zinmerman fromthe photo array.

It is that identification that is relevant. How G egory's photo
got in the array is of no nonent. Wat matters is that Mapp

pi cked it.

4. | nvesti gati ve Techni ques Not Used

Om ssions (6)-(8) all involve investigative techniques
the police did not use. On its face, each warrant application
here affirmatively establishes probable cause. |ncluding
i nvestigative steps not taken would not affect the reliability of
the information in the affidavit, and would not tend to excul pate
any of the defendants.

W note first that officers are not constitutionally
obliged to continue their investigation after they have
est abl i shed probabl e cause. Vassal o, 2001 W 1243517, at *7
(citations omtted). Second, it would be absurd to require
police officers to enunerate every investigative step not taken -
- ultimately, of course, an interm nable enterprise. There is
al ways sonething el se a police officer could have done, but once
probabl e cause is established, the Constitution does not require
that they go any further. No judge -- at |east none with an
appreciation for the shortness of life -- would wish that a

probabl e cause affidavit contain a catal ogue of investigative
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steps that police did not take.

5. Di screpanci es Between Mapp's Initial Description
and His lIdentification of Gegory Zi mernan

The only fact that a judge would wi sh to know, but that
was not included in the affidavits, concerns the discrepancy
between Mapp's initial description of the second assail ant and
his selection of Gegory Zimernman fromthe photo array. This
fact does undermne the reliability of Mapp's identification.

But like the identification in WIlson, this added unreliability
does not "fatally underm ne [Mapp's] forceful positive
identification." WIson, 212 F.3d at 791. Thus, even after
including the omtted fact that a judge would wish to know in the
affidavit, we find that no reasonable jury could concl ude that
the officers did not have probable cause at the tinme of the

plaintiffs' arrest.

B. Subst anti ve Due Process Right to |Investigation

Plaintiffs al so suggest that the investigation |eading
to their arrest and prosecution was so inadequate that it
amounted to a violation of their Fourteenth Amendnent substantive
due process rights. They nake two separate, but interlocking,
clainms: first, that Hanshaw s aninus toward Dani el Zi merman |ed
to a biased investigation, and, second, that the defendants
failed to use various investigative techniques to test Mapp's
al l egations against the plaintiffs. Pl.'s Meam at 50. Based on

the record before us, the plaintiffs cannot establish that the
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defendants violated their constitutional rights.

Before we anal yze the plaintiffs' clains under the
unbrell a of substantive due process, we nust determ ne whet her
anot her constitutional provision "provides an explicit textual
source of constitutional protection against a particular sort of
gover nnent behavior, [then that provision], not the nore
general i zed notion of substantive due process, nust be the guide

for analyzing these clains.” Albright v. diver, 510 U S. 266,

273 (1994) (internal quotations omtted). Plaintiffs claimthat
the police failed to use investigative techniques to test Mapp's
allegations and that this failure inplicates Fourth Amendnent
prot ections.

Plaintiffs contend that they were deprived of their
liberty as a result of an inadequate investigation that failed to
use net hods that could have tested the veracity of Mapp's
statenment, and which presumably woul d have exonerated the
plaintiffs. The police's duty to investigate falls within the
bounds of the Fourth Amendnent which prevents the police from
depriving people of their liberty, i.e., arresting them w thout
first having probable cause. As we have noted at | ength, the
pol i ce have no constitutional duty to investigate further once
t hey establish probable cause. Vassalo, 2001 W. 1243517, at *7
(citations omtted). W have already held the police here had
probabl e cause when they decided to arrest the plaintiffs and
were under no constitutional duty to continue investigating.

Thus, the plaintiffs' claimthat the defendants failed to take
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investigate steps to test Mapp's assertions is foreclosed by our
finding that the police had probabl e cause.

The only remaining basis for a substantive due process
claimis that Hanshaw s involvenent in the investigation sonehow
violated the plaintiffs' rights. W can safely say that no other
constitutional provision covers this particular situation. Thus,
if such a claimexists, it can only be found in substantive due
pr ocess.

But to invoke substantive due process one nust
establish that the governnental action has abridged sone right

fundanmental to our concept of ordered liberty. Collins v. Gty

of Harker Heights, 503 U. S. 115, 125 (1992). The Suprene Court

has recogni zed a variety of such fundanental rights, e.g., to
marry, to have children, to use contraception, to get an

abortion, to use interstate travel. See Washi ngton v.

A ucksberg, 521 U.S. 702, 720 (1997) (collecting cases).

Subst antive due process analysis is a two step process. W begin
with "a careful description of the asserted right,"” id; Reno v.
Fl ores, 507 U. S. 292, 301-302 (1993), then we exam ne whet her
this right is "deeply rooted in this Nation's history and
tradition” and "inplicit in the concept of ordered |iberty."

d ucksberqg, 521 U.S. at 721; Flores, 507 U S. at 301-302; Nbore

v. Gty of East Ceveland, 431 U S. 494, 503 (1977); Palko v.

Connecticut, 302 U S 319, 325 (1937)

What fundanental right do the plaintiffs inplicate?

They assert that the defendants erred by involving Hanshaw in the
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i nvestigation despite know ng of the aninus he had for Daniel
Zi mrerman, a target of that investigation. The right inplicated
here would be the right of a target to be free from an
i nvestigation involving soneone who has ani nus towards him
Plaintiffs cite not a single case establishing, or even
intimting, the existence of such a right. W, too, have found
no basis for such a hypothesized right. W are mndful of the
Suprenme Court's adnonition that courts should tread carefully and
be "reluctant to expand the concept of substantive due process
because gui deposts for responsible decisionmaking in this
unchartered area are scarce and open-ended."” Collins, 503 U S.
at 125. We thus will not manufacture the right plaintiffs need
to sustain their claim

We are not surprised that the plaintiffs find no basis
for the right they assert. Such a right would hanmstring police
departnents, especially smaller ones, from conducting any
investigation at all. The due process clause protects people
fromarbitrary acts of governnment officials, but it does not
govern the staffing decisions of their | ocal police departnent.
Nor does that clause grant courts the power to determ ne whether
i nvestigations are good enough conpared to . . . what? CQur task,
to deci de whet her governnent conduct violated the Constitution or

the laws of the United States, see Wayte v. United States, 470

U S 598, 607-08 (1985), is difficult enough w thout engaging in
an inquiry so untethered to readily discernible | egal standards.

"The touchstone of due process is the protection of the
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i ndi vi dual against arbitrary action of governnment." WIff v.
McDonnell, 418 U. S. 539, 558 (1974). The Due Process C ause
prevents "governnent officials fromabusing their power, or
enploying it as an instrunent of oppression.”™ County of
Sacranento v. Lews, 523 U S. 833, 846 (1998) (interna

guotations omtted) (quoting Collins v. Cty of Harker Heights,

503 U. S. 115, 126 (1992)). "[Qnly the nost egregious official
conduct can be said to be arbitrary in the constitutional sense.”
Id. (internal quotations and citations omtted). The "action
nmust be so ill-conceived or nmalicious that it 'shocks the
conscience.'" Mller v. Gty of Philadelphia, 174 F.3d 368, 375
(3d Gr. 1998).

We recogni ze that the "shocks the conscience" test is a
fl exi bl e one, stretching and contracting dependi ng on the
speci fic circunstances under which the conpl ai ned-of gover nnent
action occurred. Lews, 523 U S. at 850. But we can safely say
that the decision to include Hanshaw in the investigation despite
hi s ani nus towards Dani el Zi mrerman does not shock the
consci ence, and no reasonable jury could find that it does. As
we noted earlier, the plaintiffs provide no evidence that
Hanshaw s supposed ani nus had ever caused himto act agai nst
Zi mrer man. Absent such evidence, any negative inference here is
unreasonabl e, and there is no basis to find that the deci sion
here to include Hanshaw was so ill-conceived as to shock the
conscience. W wll not make out of the whole cloth plaintiffs’

proffer of a per se constitutional violation.
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C. Monell and Conspiracy d ai s

"[A] municipality may not incur Monell liability as a

result of the actions of its officers when its officers have

inflicted no constitutional injury.” Marable v. West Pottsgrove

Townshi p, 176 F. Appx. 275, 283 (3d Cir. 2006) (citing WIlIlians

v. Borough of West Chester, 891 F.2d 458, 467 (3d Cr. 1989)). As

plaintiffs have not been able to establish a constitutional
violation on the record before us, their Mpnell claimalso fails.
Conspiracy under 42 U.S.C. § 1983 requires that the
plaintiffs show that two or nore conspirators reached an
agreenent to deprive plaintiffs of their civil rights, and the

conspirators acted under color of state law. Adickes v. S. H

Kress & Co., 398 U. S. 144, 150 (1970). Plaintiffs here seek to

infer an agreement to violate their constitutional rights
stemm ng fromthe investigation and the actions of the

def endants. But we have canvassed the defendants' actions and
found no constitutional fault with them W therefore cannot
infer the existence of an agreenent to violate plaintiffs' civil
rights, and they have proffered no other evidence fromwhich one
could reasonably infer that they can establish such an agreenent.

Their conspiracy claimnust fail.

BY THE COURT:
\s\Stewart Dal zel
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JENNI FER LI NCOLN, et al. ) ClVIL ACTI ON
V. :
DETECTI VE LEO HANSHAW et al. No. 08-4207
J UDGVENT

AND NOW this 6th day of May, 2009, in accordance wth
t he acconpanyi ng Menorandum and Order, and the Court having this
day granted defendants' notion for sunmary judgnent, JUDGMVENT IS
ENTERED i n favor of defendants Detective Leo Hanshaw, Detective
Arthur Erle, Superintendent M chael Chitwood, and Upper Dar by
Townshi p and against plaintiffs Jennifer Lincoln, Daniel

Zi mrer man, and G egory Zi mrer man.

BY THE COURT:

\s\Stewart Dal zell

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER LI NCOLN, et al. ) ClVIL ACTI ON

V.
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DETECTI VE LEO HANSHAW et al . No. 08-4207

ORDER
AND NOW this 6th day of May, 2009, upon consideration
of defendants' notion for summary judgnent (docket entry #13),
and the plaintiffs' response thereto, it is hereby ORDERED t hat:
1. Def endants' notion for summary judgnent is
GRANTED; and
2. The Cerk of Court shall CLOSE this case

statistically.

BY THE COURT:

\s\Stewart Dal zell
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