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This case involves a dispute over the possession and
ownership of three horses. Plaintiff R&R Capital (“R&R’) is an
i nvest ment conpany owned by Ira Russack and operated with the
hel p of his brother Harvey Russack. R&R entered into a series of
busi ness ventures with defendant Lyn Merritt and her fiancé
Leonard Pelullo. Sone of these investnents involved the purchase
of horse farns in Chester County, Pennsylvania, and the purchase
of horses.

As part of the reorgani zation of sone of their business
ventures, R&R agreed to purchase three “pinhooki ng” horses. The
identity of the corporate entity from which R&R bought the horses
is disputed. R&R contends it purchased the horses from def endant
Merritt and her wholly-owned conpany, defendant Mer-Lyn Farns,
LLC. Merritt contends R&R purchased the horses from Pandora
Farms, LLC, one of the jointly-owned business ventures between
Merritt and R&R. I n any event, after R&R purchased the horses,

the horses were |l eft under Merritt’s care and managenent.



Some nonths after the sale, the relationship between
R&R and Merritt broke down. R&R filed suit against Merritt in
New York state court, alleging that she and Pelull o had defrauded
t hem and seeking an accounting of their jointly-owned businesses.
R&R subsequently filed this action in this Court seeking,
originally, to obtain possession of the three horses. R&R | ater
anended its clains in this Court, continuing to seek possession
of two of the horses but seeking to rescind its purchase of the
third horse on the ground that Merritt had conceal ed the fact
that the horse was suffering fromlamnitis at the tinme R&R
purchased it. Merritt has asserted a counterclaimfor her costs
in training, caring, and feeding for the horses.

The Court held a bench trial on October 25 and 26,
2006, on R&R' s claimand Merritt’s counterclaim |In August 2008,
R&R filed a notion for contenpt alleging that Merritt had
viol ated an order of this Court enjoining her fromselling or
ot herwi se di sposing of the horses while in her possession. The
notion alleges that Merritt has gel ded and | eased one of the
horses whi ch R&R sought to replevin. R&R filed a suppl enental
nmotion for contenpt in January 2009 alleging Merritt may al so
have | eased the other horse at issue in the replevin claim In
its notions, R&R states it no | onger seeks replevin of the
al l egedly gel ded horse and seeks sanctions awardi ng R&R t he

purchase price of both horses at issue in the replevin clainms and



the dismssal of Merritt’s counterclaimfor expenses related to
them |In opposition to the notion, Merritt has suggested that
this case may have been nooted by the New York litigation.

The Court will schedule a hearing on R&R' s notions for
contenpt in a separate Oder. |In this Menorandumand its
associ ated Order, the Court will address the issues raised in the
bench trial. The Court will make its findings of fact and issue
a verdict on R&R's claimfor rescission for sale of the third
horse, which is not at issue in R&R' s notion for contenpt. The
Court wll also nmake findings as to R&R' s claimfor replevin of
the first two horses and Merritt’s counterclaimfor expenses, but
w Il not render a verdict on those clains, pending the Court’s
deci sion on the contenpt notions. To the extent Merritt w shes
to argue that issues in this matter are noot, she may do so at
t he contenpt hearing.

The Court finds for R&R on its clainms for rescission
of the contract of sale for the third horse. The Court finds
that the party from whom R&R purchased this third horse was
Merritt and that she nmust return the purchase price of $150, 000
for this horse to R&R once R&R tenders to her ownership of the
horse. On Merritt’s counterclaim the Court finds that Merritt
has established that R&R is liable for $28,432.76 in expenses for

the horses. On R&R's claimfor replevin, the Court finds that



R&R woul d be entitled to possession of the two horses at issue in

this claim upon satisfaction of Merritt’s counterclaim

Fi ndi ngs of Fact

A Ira and Harvey Russack Meet Lyn Merritt and Leonard
Pelullo and Decide to Invest Together

Ira and Harvey Russack are brothers. Both Russacks had
been involved for many years in the retail apparel business in
New York. In 2002, Ira Russack received several mllions of
dol l ars from an unexpected real estate deal, renting a property
he owned in | ower Manhattan to a conmpany that had been di spl aced
by the Septenber 2001 attacks on the World Trade Center.

10/ 25/06 Tr. at 19-20, 162; 10/26/06 Tr. at 7, 10.

To invest his nmoney, Ira Russack formed R&R Capital.
R&R is entirely owned by Ira Russack, but is managed by Harvey
Russack. Harvey Russack holds the position of managi ng director
of R&R and takes care of day-to-day bookkeepi ng and ot her
manageri al responsibilities. Ira Russack signed off on al
i nvestnments made by R&R.  10/25/06 Tr. at 164; 10/26/06 Tr. at
21.

In 2003, the Russacks were introduced by their cousin,
M chael Blunenthal, to Lyn Merritt and Leonard Pelullo. Pelullo
was a real estate developer. Blunenthal described Pelullo to the
Russacks as a “real estate genius” who could provide themwth

“good investnent opportunities” in real estate. Pelullo refers
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to Merritt as his fiancée; Merritt refers to Pelullo as her
boyfriend. Merritt owned a litigation support business, which
di d docunent managenent and organization for law firns in

Fl orida, Pennsylvania, and New York. She also, beginning in
2002, owned | and in Chester County, Pennsylvania, where she |ived
with Pelullo and raised horses. 10/25/06 Tr. at 8-11, 14, 157,
162-63. 10/26/06 Tr. at 7; 8/ 11/06 Pelullo Dep. at 8-10, 14.

The first neeting between the Russacks, Merritt, and
Pelullo took place in Mchael Blunenthal’s office in New York
Soon afterwards, the Russacks nmet with Pelullo and Merritt in
Chester County, Pennsylvania, to discuss formng a partnership to
invest in real estate. During that visit, the Russacks were
introduced to the area’s horse culture. After this neeting the
Russacks agreed to go into business with Pelullo and Merritt.

10/ 25/ 06 Tr. at 163; 10/26/06 Tr. at 8-9, 21-22.

When Pelullo first met the Russacks in 2003, he had a
crimnal record. The evidence presented to the Court as to the
specifics of Pelullo’'s convictions is confused. By his own
account, at the tinme he was deposed in August 2006, Pelullo had
been convicted of federal charges in at |east two separate
crimnal proceedings, one in Phil adel phia, Pennsylvania, and one
in Newark, New Jersey. Pelullo testified that the charges for

whi ch he was convicted included crimnal racketeering. Merritt



testified that these charges included enbezzl enent and noney
| aundering. 10/25/06 Tr. at 14-16; Pelullo 8/11/06 Dep at 10-12.

Pelull o was out of prison from January 2002 through
June 2005. When Pelullo and Merritt first net the Russacks in
2003, Pelullo had been rel eased from prison because his then-
pendi ng conviction had been set aside on habeas review and this
habeas decision was itself on appeal. |In 2005, the appellate
court reversed the habeas decision releasing him and Pelullo
returned to prison and is expected to be released in 2016.
Pelull o has consistently maintained that he is innocent of al
charges against him 10/25/06 Tr. at 16-17; 8/11/06 Pelull o Dep.
at 10-12, 84.

Both M chael Bl unenthal and Pelullo disclosed Pelullo’s
crimnal record to the Russacks before they decided to go into
busi ness together. In disclosing his record, Pelullo maintained
hi s i nnocence. Despite knowing of Pelullo s crimnal history,
| ra Russack decided to go into business wth him believing that
he was innocent and trusting the judgnent of his cousin, M chael
Blunmenthal . Ira Russack made this decision together with his
brot her Harvey. 10/25/06 Tr. at 104-05, 156-57; 10/26/06 Tr. at

8, 10, 22-23; 8/11/06 Pelullo Dep. at 14.



B. The Busi ness Arrangenents between R&R and Lyn Merritt

In late 2003, R&R began investing in real estate with
Merritt and Pelullo. Al told, R&R invested in six properties in
Chester County and three properties in Philadelphia. 1In early
2004, R&R began investing in horses with Merritt and Pel ull o.
This investnment in horses began after R&R invested in a 145 acre
property in Brandyw ne, Pennsylvania. Pelullo and Merritt told
t he Russacks that in order to challenge an existing easenent on
the property and to obtain advantageous tax credits, they needed
to have professional horses living on the property. 10/25/06 Tr.
at 163-65; 10/26/06 Tr. at 9; 8/11/06 Pelullo Dep. at 20-21.

R&R, Merritt, and Pelullo put six horses on this
property in early 2004. For the Russacks, owning horses
i ntroduced theminto the horse culture of Southeastern
Pennsyl vania, which in addition to enjoying for its own sake,
they believed offered them access to real estate opportunities.
By the fourth quarter of 2004, R&R, Merritt and Pelull o had
bet ween sixty and seventy horses on several farns, including
broodmares, foals, race horses, and pleasure horses. Most of the
horses were jointly-owed by R&R and Merritt; a few were owned by
Merritt personally. As the nunber of horses grew, the purchase
prices for them grew nore expensive, as did the associated
training, transportation, and other costs. 10/25/06 Tr. at 17-

18, 119-20, 207-08; 10/26/06 Tr. at 67-68.



As vehicles for their investnents in horses and real
estate, R&R and Merritt created a nunber of jointly-owned |imted
l[tability conpanies (“LLCs”). Al of these LLCs except one are
jointly owned by Merritt and R&R  The exception is owned by
Merritt, R&R, and Pelullo’ s son. Pelullo does not have an
ownership interest in any of the LLCs. 8/11/06 Pelullo Dep. at
20- 21.

One of the LLCs was Pandora Farms, LLC (“Pandora
Farms”). It was jointly owned by R&R and Merritt and was a
vehi cl e for purchasing and owning horses. Capital for Pandora
Farms came from both R&R and Merritt, and any paynent to the LLC
fromeither owmner was usually treated as a capital contribution
10/ 25/06 Tr. at 26, 105-07, 147, 209-10; 10/26/06 Tr. at 20.

Merritt is the managi ng nmenber for all of the jointly-
owned LLGCs, including Pandora Farns. Merritt owns a managenent
conpany called Mer-Lyn Farns, LLC (“Mer-Lyn”) that she used to
manage the LLCs. Mer-Lyn is entirely owmed by Merritt and the
Russacks have no ownership interest in it. Mr-Lyn handl ed
payrol |l and ot her expenses for the LLCs and was authorized to pay
expenses on their behalf. Bills incurred by the LLCs woul d be
paid by Mer-Lyn and then |later allocated to the appropriate LLC
when the accounts were reconciled. 10/25/06 Tr. at 32, 38, 105-

07, 147, 240; 10/20/06 Pelullo Dep. at 21.



There is a witten agreenent between Merritt and R&R
governing Mer-Lyn's right to act on behalf of the LLCs. This
agreenent is in the formof a letter on Mer-Lyn’s |etterhead,
signed by Merritt and countersigned by Ira Russack on behal f of
R&R. The letter is dated Decenber 11, 2004, approximtely a year
after R&R and Merritt began investing together. It states that
Mer-Lyn “has been and will continue to provide services and
advance funds” on behalf of the LLCs, including Pandora Farns,
and specifies that Mer-Lyn can, anong other actions, enter into
“agreenents with and pay vendors, contractors, and suppliers” and
“fromtine to time advance funds” on behalf of the LLCs. The
letter states that such services “shall be allocated and charged”’
to the LLCs without markup or profit. Def. Ex. 11; 10/25/06 Tr.
at 240-41; 10/26/06 Tr. at 19-20.

The horses that R&R and Merritt purchased were nostly
bought at auction. Merritt or Pelullo would do the bidding at
these auctions. If Pelullo did the bidding, he did so on
Merritt’'s behalf. After horses were purchased, the bills for the
horses woul d sonetinmes cone to Mer-Lyn. Mer-Lyn was then
authorized to pay the bills, allocate the expense to the
appropriate LLC, and then ask R&R to contribute to the purchase
price. Although Mer-Lyn was authorized to pay bills and advance
money, it was not authorized to purchase assets wthout R&R' s

approval. 10/25/06 Tr. at 18-20, 33, 107, 208, 241.



Nei t her of the Russacks had any substantial expertise
W th horses before going into business with Pelullo and Merritt.
The Russacks relied on Merritt and Pelullo for advice about what
horses to buy. 10/25/06 Tr. at 14, 181-82; 10/26/06 Tr. at 48,

56- 58.

C. The Purchase of the Three Pi nhooki ng Horses from Fasi g-

Ti pt on

The three horses at issue in this suit are referred to
by their parentage. The three horses are “by Pul pit, out of
Li pstick” (“Lipstick/Pulpit”), “by M. Geeley, out of Splashing
Wave” (“Splashing Wave”), and “by Belong To Me, out of Manbo-
Janmbo” (*“Manbo-Janbo”). These three horses were purchased as
pi nhooki ng horses. Pinhooking horses are young horses that are
bought with the intention of training themand then reselling
themat a |later sale. The tinme between purchase and sale for a
pi nhooki ng horse is variable and can be between six nonths and a
year. 10/25/06 Tr. at 20-22; 10/26/06 Tr. at 70, 91. PI. Ex. 1-
3.

The three horses were purchased in Sarasota Springs,
Florida, at a sale run by Fasig-Tipton, a well-regarded auction
house. Spl ashing Wave was purchased on August 10, 2004, and
Manbo- Janbo and Li pstick/Pul pit were purchased on August 12,
2004. The horses were purchased by Pelullo, using a consultant

named John Servi s. Pelullo did not attend the aucti on and
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instead had Servis bid for him 10/25/06 Tr. at 21-23, 28-29,
107; 10/20/06 Pelullo Dep. at 23-24.

Prior to the horses being purchased, Pelullo and Ira
Russack had a conversation about a budget for the Fasig-Tipton
auction. |Ira Russack set a budget of between $500, 000 and
$600, 000. Ira Russack and Pelull o spoke after the auction, and
Pelullo told himwhat horses had been purchased and their cost.
Russack was principally concerned with the cost, rather than the
identity of the horses. 10/26/06 Tr. at 26-27; 8/11/06 Pelullo
Dep. at 51; 10/20/06 Pelullo Dep. at 22-23.

Trial testinony is conflicting as to whether either of
t he Russacks was ever told that Pelullo was purchasi ng pi nhooki ng
horses at the auction or whether they were told what entity would
be the purchaser. Harvey Russack testified that he did not |earn
t hat pi nhooki ng horses had been purchased at the August 2005
auction until October 2005. Neither Pelullo nor Merritt
testified that they specifically told either Russack that
pi nhooki ng horses woul d be purchased at the auction, although
Pelullo testified that he had gone over the nanes of potenti al
purchases with Ira Russack prior to the sale and told himafter
t he sal e which horses had been bought. Pelullo and Merritt both
testified that the pinhooking horses were purchased for Pandora
Farms, and Pelullo testified that he had specifically told Ira

Russack after the sale that Pandora Farns had been the
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purchaser.! Both Russacks testified that they did not recall
being told that the horses were purchased for Pandora Farns.

Based on this testinony, and considering the
credibility of the witnesses and the deneanor of those who
testified at trial, the Court finds that the Russacks were not
told at the time of the August 2004 auction that Pelullo was
pur chasi ng pi nhooki ng horses. The Court finds that the Russacks
were told that the horses to be purchased at the auction were to
be all ocated to Pandora Farnms. 10/25/06 Tr. at 166-67, 212-213;
10/ 26/ 06 Tr. at 26-27; 8/ 11/06 Pelullo Dep. at 34, 51.

The ownershi p papers for each of the three pinhooking
horses consist of a Jockey Club “certificate of foal
registration.” The certificate is required in order to sell or
race a thoroughbred. A section of the certificate records any
transfer of ownership, and a purchaser ordinarily receives the
certificate after paying for the horse. On each of the Jockey
Club certificates for the three pinhooking horses, the identity
of the owner to whomthe horse is being transferred is witten as

“Linda Merritt.” Merritt contends that her nane appears on the

! I n support of his assertion that Pandora Farns
pur chased the horses from Fasig-Tipton, Pelullo testified that
Pandora Farns had a credit line with Fasig-Ti pton but that Mer-
Lyn Farns did not. 8/11/06 Pelullo Dep. at 38. No corroboration
was offered for Pelullo' s testinony at trial, and standi ng al one,
the Court finds Pelullo’ s testinony to be insufficient to nmake
any finding about which entities had or did not have credit |ines
wi th Fasi g-Ti pton.
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certificate in error and that the owner should have been |isted
as Pandora Farms. Pl. Ex. 1-3; 10/25/06 Tr. at 23-26, 29.

The purchase price for Splashing Wave, excl uding
m scel | aneous fees, was $140,000. The purchase price excludi ng
fees was $227,000 for Manmbo-Janbo and $150, 000 for
Li pstick/Pulpit. Pl. Ex. 5, 7; 10/25/06 Tr. at 59-60, 176.

| nvoi ces from Fasi g-Tipton were introduced into
evi dence for Splashing Wave and Manbo-Janbo. These invoices were
dat ed August 14, 2004, and were addressed to Linda Merritt at
Pandora Farnms. No invoice was introduced into evidence for
Li pstick/Pulpit.? Al though Fasig-Ti pton sent invoices for
Spl ashi ng Wave and Manbo-Janbo in August, these invoices were not
paid until October. The checks to Fasig-Ti pton paying the
i nvoi ces for Splashing Wave and Manbo-Janbo were dated October
12, 2004, signed by Lyn Merritt, and drawn on the account of Mer-
Lyn Farns. Pl. Ex. 5-8; 10/25/06 Tr. at 30-32.

Al t hough Fasi g-Ti pton was not paid for Splashing Wave
until October 2004, on August, 23, 2004, Merritt sent an enmail to

Harvey Russack item zi ng expenses incurred by Pandora Farns and

2 Plaintiff’s exhibit 4 is a fax dated August 10, 2004,
fromFasig-Tipton to Merritt at Pandora Farns concerni ng
Li pstick/Pulpit. The fax is entitled a “notice of transfer of
registration certificate(s)” and does not state the purchase
price for the horse. A handwitten and undated notation on the
fax reads “Harvey paid Fasig-Tipton directly for this filly via
wire transfer,” which likely refers to the Russacks’ Cctober
paynent for the horse discussed el sewhere. No testinony was
i ntroduced concerning this fax.
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requesting that R&R pay half the amount |isted. One of the
expenses is $140,000 for “Fasig-Tipton,” which Merritt testified
referred to the purchase price for Splashing Wave. Harvey
Russack prepared a wire transfer request for Ira Russack’s
approval, and on August 24, 2004, Ira Russack authorized a wre
transfer fromR&R in the requested anount to Pandora Farns. This
amount i ncluded $70,000 as hal f the purchase price of Splashing
Wave. PlI. Ex. 75, 76; 10/25/06 Tr. at 63-64.

The purchase price for Lipstick/Pulpit was paid by a
wre transfer fromR&R directly to Fasig-Ti pton on Cctober 20,
2004. R&R s paynent for Lipstick/Pulpit was part of R&R' s
purchase of all three pinhooking horses, discussed below Pl

Ex. 11; 10/25/06 Tr. at 59-60.

D. Li pstick/Pulpit’'s Condition After Purchase

Li pstick/ Pul pit was purchased from Fasi g-Ti pton on

August 12, 2004, and delivered by van. Before being transported,
Li pstick/Pul pit and the other horses purchased were checked by a
veterinarian and found to be in good health. Shortly after

Li pstick/Pul pit was delivered from Fasig-Ti pton, Merritt’s

enpl oyees noticed that she was lame. Lipstick/Pulpit was rested
overni ght, but the next day her condition had not inproved.
Pelullo called a veterinarian, Dr. Reid, to exam ne the horse.

He di agnosed Lipstick/Pulpit as suffering from“lamnitis,” also
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referred to as “foundering.” Lamnitis is a rotation of the
coffin bone in the foot of a horse, which causes severe pain and
can eventually puncture the sole of the foot. Pelullo asked Dr.
Reid to prepare a report. Pelullo anticipated that the report

m ght be sent to Fasig-Tipton to put themon notice of problens
with the horse. 10/25/06 Tr. at 39-40; 10/26/06 Tr. at 71-72,
8/11/06 Pelullo Dep. at 112, 126-27.

On August 15, 2004, Merritt drafted an email to Fasig-
Ti pton, stating that she was “rejecting the purchase” of
Li pstick/Pul pit and that a veterinarian report would follow
This email, which identified Merritt as a representative of
Pandora Farns, was m saddressed and was not received by Fasig-
Tipton. On August 23, 2004, Merritt sent Fasig-Ti pton an
overnight letter on Pandora Farnms | etterhead, again stating that
she was rejecting the purchase of Lipstick/Pulpit and encl osing
an August 18, 2004, letter fromDr. Reid describing
Li pstick/Pul pit’s condition. Pl. Ex. 12; 10/25/06 Tr. at 39, 51-
52.

Dr. Reid s August 18, 2004, letter, addressed “to whom
it may concern,” said that, upon exam nation, Lipstick/Pulpit was
“markedly lame in both forelinbs wth the right worse than the
left” but otherw se appeared in good health. The letter says Dr.
Rei d ordered radi ographs of the horse’'s front feet which showed

slight dowward rotation of the coffin bone of the left front
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foot, “nore noticeable rotation” of the coffin bone in the right
front foot, and other findings “consistent with the di agnosis of
Laminitis.” The letter said the “change in the right foot also
suggests the Lamnitis is chronic.” The letter concluded that
“due to the age of the filly, degree of |anmeness and significant
radi ographi c changes | feel this filly has a poor prognosis for
racing and a guarded prognosis as a brood mare.” Pl. Ex. 13.

A representative of Fasig-Tipton replied to Merritt’s
letter and Dr. Reid s report in a letter of August 26, 2004,
addressed to Pelullo. In this letter, Fasig-Tipton noted that
there were strict tine limts for |odging objections to purchases
at their sales and that Lipstick/Pulpit was exam ned on Pelullo’s
behal f by a veterinarian after purchase. Fasig-Tipton says it
has spoken with the original owner of the horse and the original
owner’s veterinarian who said the horse was not | anme before the
sal e and questioned Dr. Reid s suggestion that the horse’s
lamnitis is chronic. The letter concludes by suggesting that
Li pstick/Pul pit may have suffered fromthe rapid onset of
lamnitis after the sale and that Fasig-Tipton regards the sale
of Lipstick/Pulpit as final and expects paynent in full. Pl. Ex.
15.

After Dr. Reid exam ned Lipstick/Pulpit in August 2004,
he prescribed anti-inflamuatory drugs and rest to see if the

horse woul d recover. Lipstick/Pulpit was kept on “stall rest”
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for August, Septenber, and the first part of October 2004,
meani ng she was kept in her stall and not exercised. On COctober
8, 2004, Lipstick/Pulpit was exam ned by veterinarians at the New
Bolton Center of the University of Pennsylvania School of
Veterinary Medicine. These New Bolton veterinarians sent a
letter to Dr. Reid dated Cctober 12, 2004, reporting on their
exam nation. The letter stated that radi ographs of
Li pstick/Pul pit’s front feet revealed mld rotation of her front
right foot and possible rotation of her left forelinb. The
| etter concluded that Lipstick/Pulpit should continue to wear
gl ue-on shoes and her feet should be trimed every four weeks.
Once trimm ng had “returned the alignnent of the distal phal anx
with the dorsal hoof wall and she is sound she may gradual ly be
introduced to controlled exercise.” Pl. Ex. 16; 10/25/06 Tr. at
54-55; 10/26/06 Tr. at 75-78.

Li pstick/Pul pit remai ned stall-bound t hrough Novenber
2004. I n Decenber 2004, the horse was again exam ned at New
Bolton. The Decenber 15, 2004, letter fromthe New Bolton
veterinarians to Dr. Reid states that radi ographs of
Li pstick/Pul pit’s front feet indicate that the hoof bal ance of
both feet is “remarkably inproved” and that she had no evi dence
of rotation in the left front foot and 4 degrees of rotation in
the right front foot. The letter concluded that, “[i]f she is

sound after her next foot trinmm ng she may have shoes pl aced and
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be introduced to controlled exercise.” Pl. Ex. 17, 10/26/06 Tr.
at 79-80.

After the Decenber 2004 exam nation, Lipstick/Pulpit
was released fromstall rest and allowed to be | oose for 30-40
m nutes a day in a sand paddock that reduced the chance of her
re-injuring her feet. By early January 2005, Lipstick/Pulpit had
sufficiently recovered that she was able to be sent to Florida to
be trained. By the spring of 2005, Lipstick/Pulpit was
sufficiently recovered to be able to run training sprints of an

eighth or sixteenth of a mle. 10/26/06 Tr. at 80-83, 93.

E. R&R s Agreenent to Purchase the Pinhooking Horses and
t he Representations Made to the Russacks at the Tine of
Pur chase

I n Septenber or COctober of 2004, the Russacks deci ded
they no | onger wanted to invest in horses, particularly
racehorses. The Russacks were concerned that they had spent a
| arge anount of noney on horses and were not receiving an
adequate rate of return on their capital. Ira Russack was al so
concerned about the intrusive licencing requirenents to which he
woul d be subjected if he continued to own and race thoroughbred
racehorses. In Cctober 2004, the Russacks approached Pelull o and
Merritt to discuss having them purchase R&R' s ownership stake in
their jointly-owned racehorses. 10/25/06 Tr. at 27, 168-69, 205;

10/ 26/ 06 Tr. at 13, 33-34; 8/11/06 Pelullo Dep. at 24.
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In Cctober 2004, Pelullo and Ira Russack negotiated a
deal to have Merritt buy out R&R' s interest in the approxi mately
21 race horses owned by R&R and Merritt. Under the deal, R&R
woul d remain invested in the broodmares and steepl e-j unpi ng
horses owned by Merritt and R&R, but Merritt would purchase R&R' s
interest in the racehorses for the anount that R&R had
contributed toward the racehorses’ purchase price and expenses.
As part of the overall deal, Pelullo proposed that R&R purchase
t he three pinhooking horses. 10/25/06 Tr. at 168-70; 10/26/06

Tr. at 39-40; 8/11/06 Pelullo Dep. at 27.

1. The Purchase Price of the Pinhooking Horses

Al t hough the parties disagree about the details of the
deal and about what representations were made to the Russacks
concerning the purchase of the three pinhooking horses, they
agree on the fundanental terns of the purchase. Both sides agree
that R&R was to buy the pinhooking horses at the sanme price that
t he horses were bought from Fasig-Ti pton: $140,000 for Spl ashing
Wave, $227,000 for Manbo-Janmbo, and $150, 000 for Lipstick/Pulpit.
Both sides al so agree that the parties contenplated that the
three horses would be trained for several nonths and then sold at
a profit in the spring of 2005. 10/25/06 Tr. at 168-72, 176;

10/ 26/ 06 Tr. at 12, 39, 43-44; 8/11/06 Pelullo Dep. at 36.
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2. The “@uaranteed” Profit

The parties disagree about whether Pelull o guaranteed
that R&R woul d nmake a profit on the eventual sale of the
pi nhooki ng horses. Both of the Russacks characterize the offer
to purchase the pinhooking horses as additional conpensation for
t heir being bought out of the race horses. They say that Pelullo
of fered them t he pi nhooki ng horses as a “personal favor” and that
they could be resold in the first quarter of 2005 for a
“guaranteed,” “slamdunk” profit. Harvey Russack testified that
Pelullo offered to make R&R whole if the deal |ost noney.

10/ 25/06 Tr. at 168-69, 173, 175; 10/26/06 Tr. at 12.

Pelul l o characterizes the deal as a division of the
horses owned by Pandora Farnms, with Merritt agreeing to purchase
the race horses (possibly funded by an advance from R&R) and R&R
agreeing to purchase the pinhooking horses. Pelullo denies that
he ever guaranteed that R&R woul d make a profit on the pinhooking
horses al t hough he admts he told the Russacks they should be
able to “make a few bucks.” 8/11/06 Pelullo Dep. at 27-28, 82;
10/ 20/ 06 Pelull o Dep. at 64-65.

The Court finds that Pelullo told the Russacks that the
pi nhooki ng horses would be a profitable deal for them but that

he did not guarantee a profit.
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3. R&R s Responsibility for Previously Incurred
Expenses of the Pinhooking Horses

The parties dispute whether R&R s agreenent to purchase
t he pi nhooki ng horses included an agreenent to assune
responsibility for the horses’ previous expenses. Pelullo
testified that as part of its purchase of the pinhooking horses,
R&R agreed that it woul d becone responsible for all of the
previ ous expenses incurred by the three horses fromthe tinme they
were purchased from Fasig-Tipton to the tine they were bought by
R&R. 10/ 20/06 Pelullo Dep. at 6-7.

Bot h Harvey and Ira Russack deny that they ever agreed
to be responsible for previous expenses incurred before R&R
bought the horses. Harvey Russack testified Pelullo never told
themthey were to be responsible for these costs. He testified
that his handwitten notes nmenorializing a conversation with
Pel ul | o about expenses for these horses appear to indicate that
R&R pai d noney toward expenses incurred in Septenber 2004 and
Cct ober 2004, before R&R purchased the horses, but he does not
know why t hose expenses were paid. |Ira Russack, when asked
whet her his agreenent to have R&R purchase the pinhooking horses
i ncluded a provision that R&R woul d be responsible for costs
al ready incurred, testified that he had signed no agreenent to
that effect and that therefore “it’s not true.” PlI. Ex. 39;

10/ 25/06 Tr. at 172, 220-22; 10/26/06 Tr. at 43.
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The principal evidence that R&R had agreed to assune
the costs is Pelullo s deposition testinony. Pelullo s testinony
on this point, however, is undercut because he first testified in
hi s August 2006 deposition that Pandora Farnms, not R&R, woul d be
responsi bl e for costs incurred before R&R purchased the horses.
He then corrected this testinony at his second deposition in
Cct ober 2006, saying that he had m sunderstood the question and
t hat Pandora Farnms woul d have been responsi bl e before R&R assuned
responsibility for those costs under the agreenment. 8/11/06
Pelull o Dep. at 55-56; 10/20/06 Pelullo Dep. at 6-7.

Har vey Russack’s concession that R&R may have paid at
| east sonme of the horses’ expenses incurred in Septenber and
Cct ober 2004 does not establish that R&R agreed to assune
responsibility for these expenses. The testinony at trial
established that Merritt and Pelullo’'s requests to R&R for
funding were often informal and poorly docunented. The fact that
R&R was asked to pay these expenses, and did so, does not
necessarily nmean that R&R was obligated to do so.

Wei ghing this evidence and testinony, the Court finds
that the Russacks did not agree to assume responsibility for any
costs for the three pinhooking horses that were incurred prior to

R&R s purchase.
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4. Represent ati ons About the Oanership of the Horses
Before Being Sold to R&R

The parties dispute what the Russacks were told about
who owned t he pinhooki ng horses that R&R was purchasi ng. Harvey
Russack testified that Pelullo told himthat the horses were
owned by Merritt and, fromthis, he understood that they were
owned by her or by her conpany, Mer-Lyn Farns. |Ira Russack
testified that he believed the horses were owned by Merritt and
Pelullo. 10/25/06 Tr. at 172, 192, 212; 10/26/06 Tr. at 12.

Pelullo and Merritt testified that the horses were
owned by Pandora Farnms when R&R purchased them Pelullo
testified that he discussed the purchase of the pinhooking horses
with Ira Russack both i medi ately before and i nmediately after
t he Fasi g-Ti pton auction in August 2004 and di scussed with him
that the horses purchased were going to be allocated to Pandora
Farms. Neither Merritt nor Pelullo, however, testified that they
told the Russacks in Cctober that R&R was purchasi ng the horses
from Pandora Farnms. 10/25/06 Tr. at 37; 8/ 11/06 Pelullo Dep. at
33- 34.

The Court resolves this dispute as to what the Russacks
knew or were told about the ownership of the pinhooking horses
when they were purchased by R&R in favor of the Russacks. The
Court finds credible the Russacks’ testinony that they were not
told, and did not believe, that the horses were owned by Pandora

Farms at the tinme R&R purchased them Instead, the Court finds
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that the Russacks were told by Pelullo, and reasonably believed,
that the horses were owned by Merritt.

This finding is not contradicted by the Court’s prior
finding (Section I.C., above) that Pelullo told the Russacks in
August 2005 that the horses being purchased at the Fasi g-Ti pton
auction would be allocated to Pandora Farns. G ven the nunber of
horses bei ng purchased in 2004, the Court finds that neither Ira
or Harvey Russack realized that the horses purchased by Pandora
Farns in August were the pinhooking horses R&R was purchasing in

Cct ober .3

5. Lack of Di sclosure of the Condition of
Li psti ck/ Pul pi t

The parties disagree as to what the Russacks were told
about the condition of Lipstick/Pulpit. As set out in section
| .D. above, at the tine of the Cctober 2004 negoti ati ons,
Li pstick/Pul pit had been found to be |ane after being delivered
fromthe Fasig-Ti pton auction, had been seen in August 2004 by
Dr. Reid, and had been diagnosed with lamnitis; Merritt had

witten Fasig-Tipton in August 2004 seeking to reject the

3 The Court notes as corroboration that, had the Russacks
realized that the pinhooking horses that R&R was buying in
Cct ober were the sane horses purchased in August for Pandora
Farms, they would al so have realized that Ira Russack had al ready
rei nbursed Pandora Farns for half of the purchase price for one
of the horses, Splashing Wave, and so woul d not have paid the
full purchase price for that sanme horse when R&R bought it in
Cct ober .
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purchase of Lipstick/Pulpit, and Fasig-Ti pton had refused; and
Li pstick/Pul pit had been placed on stall rest and seen by
veterinarians at New Bolton in early Cctober 2004.

The Russacks testified that they were never told that
Li pstick/Pul pit was |lane or on stall rest at the tinme they
purchased her. The Russacks also testified that they were never
told Merritt had tried to reject the purchase of Lipstick/Pulpit.
They testified that they never saw or received copi es of
Merritt’s letter to Fasig-Tipton or the August letter report of
Dr. Reid or the Cctober or Decenber reports of the New Bolton
veterinarians. The Russacks testified that Pelullo described the
t hree pi nhooki ng horses to them as good horses that could be sold
at a profit and that they had no reason to believe that
Li pstick/Pul pit was in anything other than good condition. Both
Russacks testified they only | earned that Lipstick/Pulpit had
been lane after this suit was filed. Harvey Russack testified
that they would not have had R&R buy Lipstick/Pulpit had they
known of its condition at the tine of sale. 10/25/06 Tr. at 168,
175-80, 182; 10/26/06 Tr. at 14, 16-17, 46-47.

Merritt testified that she did not tell the Russacks
that Lipstick/Pulpit was |ame, nor did she send them copi es of
her August letter to Fasig-Tipton or the August letter of Dr.
Reid or the Cctober and Decenber |etters of the New Bolton

veterinarians. She testified that she believed Pelullo had told
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| ra Russack about Lipstick/Pulpit being | ame, but admtted that
she had no personal knowl edge of any such conversation or any
docunentation of any witten conmunication to the Russacks about
the subject. 10/25/06 Tr. at 43-49, 52-53, 142-43.

Pelullo testified that he told the Russacks about the
problenms with Lipstick/Pulpit both after the sale and after the
attenpt to return the horse to Fasig-Tipton. He also believes
that he spoke with the Russacks about the October letter fromthe
New Bol ton veterinarians. Pelullo testified that he took notes
of discussions with the Russacks at the tinme R&R was purchasing
the horses, which contain the notation “Pul pit, 150,000, LP.” He
testified that “LP” referred to Leonard Pelullo and indicated
that Lipstick/Pulpit would be in his care, rather than being
trai ned, which he said indicated that he had told the Russacks
that Lipstick/Pulpit was lame. Pelullo testified that he
definitely recall ed discussing the Decenber New Bolton report
with the Russacks. 10/20/06 Pelullo Dep. at 47-48, 53-58, 63-64,

65-66. *

4 At trial, Merritt produced evi dence concerning anot her
horse nanmed Menifee that also arrived | ane after being purchased.
Both parties agree that the Russacks were told about Menifee's
condition. 10/25/06 Tr. at 138-142, 147, 232-33. Merritt argues
that the fact that the Russacks were told about Menifee supports
an inference that the Russacks were simlarly told about
Li pstick/Pul pit’s condition. As factfinder, the Court does not
find the evidence about Menifee relevant or probative to
determ ni ng what the Russacks were told about Lipstick/Pulpit.
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Pelullo also testified that he “m ght have” told the
Russacks that the three pinhooking horses were “the three best
yearlings” they could purchase. He said he did not consider
Li pstick/Pul pit to be suffering froma nedi cal problemat the
time of the October 2004 sale of the horse to R& Instead,
Pelullo viewed the horse as suffering only a tenporary ail nent.
8/11/06 Pelullo Dep. at 113-14; 10/20/06 Pelull o Dep. at 64.

The Court resolves this factual dispute in favor of the
Russacks, finding their testinony to be nore credi ble than that
of Merritt or Pelullo. The Court finds that the follow ng facts
were not disclosed to the Russacks at the tine they agreed to
have R&R purchase Lipstick/Pulpit: the fact that Lipstick/Pulpit
was found to be lanme after she arrived from Fasi g-Ti pton; the
fact that Merritt wote Fasig-Tipton seeking to rescind the
horse’ s purchase and that Fasig-Ti pton refused to rescind the
sale; the fact that Lipstick/Pulpit was exam ned by Dr. Reid in
August 2004 and the results of his exam nation as set out in his
August 18, 2004, letter; the fact that Lipstick/Pulpit was
exam ned by the New Bolton veterinarians in October 2004 and the
result of that exam nation as described in their letter of

Cct ober 8, 2004.
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6. R&R s Paynent for the Pi nhooki ng Horses

On Cctober 18, 2004, Pelullo sent a fax to Harvey
Russack on Merritt Litigation Support, Inc. |etterhead requesting
that R&R wire $367,000 to Mer-Lyn Farns in paynent for Manbo-
Janbo and Spl ashing Wave. |Ira Russack wired that anmount to Mer-
Lyn on Cctober 20, 2004. At this tine, Mer-Lyn had paid Fasig-
Ti pton for both Manbo-Janbo and Spl ashi ng Wave, but had not yet
paid Fasig-Tipton for Lipstick/Pulpit. Merritt and Pelullo had
not paid Fasig-Tipton for Lipstick/Pulpit by October 2004 because
t hey were hol di ng back the noney as | everage to pressure Fasig-
Tipton to resolve their conplaint about Lipstick/Pulpit’s
| ameness. The Russacks were therefore told to wire their paynent
for Lipstick/Pulpit directly to Fasig-Tipton. Ira wired $150, 000
to Fasig-Tipton for Lipstick/Pulpit on Cctober 18, 2004. Pl. Ex.
9, 10, 11; 10/25/06 Tr. at 34-36, 59-60; 10/26/06 Tr. at 15;
10/ 20/ 06 Pelull o Dep. at 37-38.

Both parties agree that, with its wre paynents for the
horses, R&R becane the 100% owner of the three pinhooking horses.

Merritt testified that the $367,000 wired to Mer-Lyn
Farns for Manbo-Janbo and Spl ashi ng Wave was al |l ocated to Pandora
Farms and that this would have been docunented on the 2004
financial statenents that she prepared. These 2004 fi nanci al
statenments were not introduced at trial. Pelullo testified that

R&R' s previ ous August 24, 2004, paynent of $70,000 to Pandora
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Farms for 50% of Splashing Wave woul d have been credited as a
capital contribution to Pandora Farns, but no docunentation of
any such credit was produced at trial. 10/25/06 Tr. at 33-4;

10/ 20/ 06 Pelullo Dep. at 30-32, 35, 38-40.

F. Trai ni ng the Pinhooki ng Horses and Attenpting to Sel
Them After Their Purchase by R&R

After R&R purchased the three pinhooking horses, the
hor ses renai ned under the managenent and care of Pelullo and
Merritt. Splashing Wave and Manbo-Janbo were put into training
inthe fall of 2004. Lipstick/Pulpit’s training was del ayed by
her recovery from her | anmeness, but she began training in January
2005 in Florida. PI. Ex. 6 at 1, 7 at 1; 10/26/06 Tr. at 82-83;
10/ 20/ 06 Pelullo Dep. at 56-57.

Spl ashi ng Wave and Manbo-Janbo were put up for sale in
March 2005 at a Fasig-Ti pton auction in Mam . Splashing Wave
was Wt hdrawn from sal e before the auction. Manbo-Janbo was put
up for sale but failed to receive any bids higher than its
reserve and so was not sold. 10/25/06 Tr. at 74-78, 199;

10/ 26/ 06 Tr. at 85-87; 10/20/06 Pelullo Dep. at 78-80.

Li pstick/Pul pit was put up for auction in May 2005, but
failed to sell. At the auction, an offer to buy Lipstick/Pulpit
for $90,000 or $95,000 was nmade, but Pelullo, who was handling
the horse at auction, rejected it. The parties disagree whether

either of the Russacks were told of the offer or authorized its
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rejection. 10/25/06 Tr. at 200; 10/26/06 Tr. at 82-85; 8/11/06
Pelull o Dep at 69-70; 10/2006 Pelullo Dep. at 85.

Pelullo told the Russacks in May or June 2005 that he
was attenpting to sell the pinhooking horses to a Kuwaiti sheik,
but no offer materialized. There was a subsequent offer to
pur chase Spl ashi ng Wave for $45,000 in the fall of 2005. Merritt
passed the offer to Ira Russack, who rejected it. After July
2005, the three pinhooking horses were no |onger in training.

10/ 25/ 06 Tr. at 69-70, 127-28, 130-31, 196.

G Expenses for the Pinhooki ng Horses after R&R s Purchase

When R&R purchased the pi nhooking horses in QOctober
2004, the Russacks and Pelull o contenpl ated that the horses would
be sent to training for four to six nonths and then would be sold
in the spring of 2005. Around the tinme R&R purchased the horses,
t he Russacks and Pelull o discussed a training budget for the
horses of $40,000 or $41, 000, which would allow the horses to be
sold by April 2005. 1In a subsequent conversation, Pelullo told
Harvey Russack that there would be additional expenses for
pi nhooki ng horses, above the $40, 000-41, 000 he had esti mat ed.
These additional expenses woul d be $8, 644 for Septenber, Cctober,
and Novenber 2004 and $6, 480 for Decenber 2004 and January 2005,
for a total of $15,124. It is unclear what these additional

expenses were for. R&R wired $15,124 to Mer-Lyn on Decenber 14,
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2004, in paynent of the additional expenses requested. R&R wired
$40, 000 on March 22, 2005, which R&R s counsel suggests was a
paynment toward the estimated training expenses for the pinhooking
horses. Neither of these two paynents is recorded on Mer-Lyn’s
books. Pl. Ex. 39 at R177, Pl. Ex. 59 at R273-74; 10/25/06 Tr.

at 171, 186-90, 220-222; 10/26/06 Tr. at 39, 43-44; 10/ 20/ 06
Pelull o Dep. at 58.

Bills for the pinhooking horses’ expenses, including
bills for trainers, transportation, and auction fees, were sent
by vendors to Mer-Lyn, which was responsible for paying them
Mer-Lyn woul d then seek rei nbursenent for these bills from R&R
Merritt sent requests for reinbursenent and docunmentation of the
bills to R&R periodically. The earliest reinbursenent request
admtted into evidence is dated July 26, 2005, but Merritt
testified that she had sent earlier reinbursenment requests
beginning in late 2004. Def. Ex. 10; 10/25/06 Tr. at 110-13.

The Russacks did not expect to pay room and board for
t he pi nhooki ng horses for any tine the horses spent at the
jointly-owned farnms in Pennsylvania. They anticipated that prior
to sale, the horses would be with a trainer whose fee woul d
i ncl ude room and board. To the extent the horses spent tine at
the jointly-owned farm the Russacks did not anticipate having to

pay rent because Merritt kept several of her personally-owned
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horses on the property and she was not charged rent. 10/25/06
Tr. at 181, 185-86, 190-91.

Pelullo and Merritt both testified that they thought
R&R woul d have to pay a pro rata share of the overhead expenses
for the pinhooking horses for any tinme that they stayed on
jointly-owned property. Pelullo conceded that he did not think
the parties intended for R&R to be charged a daily rate for the
pi nhooki ng horses when they were on the property, but he thought
they woul d be charged a pro rata share of costs for feed,
electricity and other expenses. Merritt testified that she
expected to be reinbursed for expenses incurred by the pinhooking
horses, and at first attenpted to calculate those bills by
di viding costs pro rata, but later calcul ated those costs by
estimating a per diemrate for expenses. 10/25/06 Tr. at 110,
114-15; 10/20/06 Pelullo Dep. at 54-55.

No bill for room and board or overhead expenses for the
pi nhooki ng horses was submtted to R&R until after this suit was
filed. None of the reinbursenent requests submtted as evidence
at trial contains a request for paynent of room and board or
over head expenses. The first item zation of these expenses that
appears in the evidence presented at trial is in spreadsheets
prepared for this litigation by Merritt in md-2006 to item ze
her damages. Def. Ex. 5, 6, 7, 10; 10/25/06 Tr. at 112-118;

10/ 20/ 06 Pelull o Dep. at 97-98.
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The total amount that Merritt contends she is owed for
the care, training, and mai ntenance of the pinhooki ng horses, up
to the date of trial, is set out in three spreadsheets, one for
each horse. Merritt |lists expenses for the horses from August
2006 through QOctober 2006, including a per diemcharge for each
day spent on jointly-owned property for feed, hay and straw and
enpl oyee tine. Merritt item zes $34, 355.48 in unrei nbursed
expenses for Lipstick/Pulpit, $31,905.84 for Manbo-Janbo, and
$25, 766. 47 for Splashing Wave, for a total of $92,027.79. Def.

Ex. 5, 6, 7.

H. The End of the Wbrking Rel ati onshi p between R&R and
Merritt

By May or June 2005, the Russacks had begun to | ose
confidence in Pelullo and Merritt and had begun to express
di ssatisfaction with the way that their investnments were being
managed. At the end of June 2005, Pelullo was required to return
to prison on one of his crimnal convictions. After Pelullo
returned to prison, the Russacks expressed concerns to Merritt
about how she woul d manage their joint-ventures in Pelullo’s
absence. The Russacks offered to take a nore active role in
their investnents and “co-manage” with her. Merritt was not
receptive to the Russacks’ suggestion. At this sane tinme, in
June or July 2005, the Russacks stopped funding their joint

ventures with Merritt and began to press for an accounting.
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Accountants working for R&R went over Merritt’s books in July
2005. 10/25/06 Tr. at 18-19, 120, 183, 194-95, 201-03; 10/26/06
Tr. at 58, 108.

I n Novenber 2005, R&R filed suit in New York, accusing
Merritt of fraud, seeking an accounting and the renoval of
Merritt as the managi ng nenber of the jointly-owned LLCs. R&R

Capital LLC, et al. v. Merritt, Index No. 604080/05 (N. Y. Suprene

Ct.); 10/25/06 Tr. at 201, 219. By no later than January 2006,
R&R had requested that Merritt turn over possession of the three
pi nhooki ng horses. Merritt responded in a letter of January 30,
2006, that she would turn over the horses after R&R paid the
out st andi ng unrei nbursed expenses for the horses.

On April 7, 2006, Merritt sent a letter to the
Russacks, threatening to sell the horses to recoup the
out st andi ng unrei nbursed expenses that she contended R&R owed.
Pl. Ex. 70. On April 14, 2006, R&R filed this suit, seeking the
return of the three pinhooking horses and an injunction
preventing their sale. On April 17, 2006, the Court enjoined
Merritt fromselling or otherw se disposing of the horses until
the resolution of this action. Merritt then filed an answer
containing a counterclaimagainst R&R to recoup the costs she
al | egedly expended on the care of the pinhooking horses. R&R
t hen sought | eave to anmend their conplaint to add a claimfor the

rescission of its purchase of Lipstick/Pulpit.
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The Court held a bench trial on Cctober 25 and 26,
2006, on R&R' s clains and Merritt’s counterclaim On August 19,
2008, R&R filed a notion for contenpt against Merritt alleging
that Merritt had violated this Court’s Order against disposing of
the horses during the pendency of this litigation. On January 9,
2009, R&R filed a supplenental notion for contenpt alleging

additional violations of the Court’s Order.

1. Conclusions of Law

The clains tried to the Court in this matter were
plaintiff R&R' s claimfor replevin of Splashing Wave and Manbo-
Janbo, R&R' s claimfor the rescission of its purchase of
Li pstick/Pul pit, and Merritt’s counterclaimfor unreinbursed
expenses for the care and mai ntenance of the horses. The Court
finds for R&GR on its rescission claimand will order R&R to
return ownership of Lipstick/Pulpit to Merritt, and order that
Merritt refund to R&R Lipstick/Pul pit’s $150, 000 purchase price.

Because R&R' s pendi ng notions for contenpt seek to
strike Merritt’s counterclaimfor expenses for Splashing Wave and
Manmbo- Janbo, and suggests that R&R may no | onger be seeking
replevin for either horse, the Court will nmake findings as to
Merritt’s counterclaimand R&R' s claimfor replevin, but will not
enter a verdict on those clains, pending resolution of the

nmotions for contenpt. The Court finds for Merritt on her
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counterclaimin the amount of $28,432.76. On R&R' s replevin
claim the Court finds that Merritt had a possessory |lien on
Spl ashi ng Wave and Manbo-Janbo in the amount of her $28, 432.76
counterclaim but finds that R&R would be entitled to a
conditional verdict onits replevin claimfor those horses, upon
satisfaction of the counterclaim

In anal yzing the clains, the Court will address them
out-of-order, first addressing R&R' s claimfor rescission of its
purchase of Lipstick/Pulpit, then Merritt’s counterclaimfor

unpaid bills, and finally R&R' s claimfor replevin.

A. Resci ssion of the Contract to Buy Lipstick/Pulpit

R&R seeks to rescind its contract to purchase
Li pstick/Pulpit, alleging that Merritt and Pelullo fraudul ently
conceal ed the fact that the horse had been di agnosed with
lamnitis and that Merritt had sought to rescind the original

purchase of the horse from Fasig-Ti pton

1. R&R is Entitled to Resci ssion.

Under Pennsylvania |law, when a party is induced to
enter a transaction by neans of fraud or a materi al
m srepresentation, the transaction is voidable at the option of

t he innocent party. In re Allegheny Int’'l, Inc., 954 F.2d 167,

178 (3d Cr. 1992); Bortz v. Noon, 729 A 2d 555, 564-65 (Pa.
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1999); College Watercolor Goup, Inc. v. WlliamH Newbauer,

Inc., 360 A 2d 200, 206 (Pa. 1976); Crummer v. Berkman, 499 A 2d

1065, 1066 (Pa. Super. C. 1985). A party seeking to void a
contract can do so either by establishing that it was induced to
enter the contract by a fraudul ent m srepresentation, whether or
not that m srepresentation was material, or that it was induced
to enter the contract by a material m srepresentation, even if
that m srepresentati on was made i nnocently. Bortz, 729 A 2d at

564 (citing DeJoseph v. Zanbelli, 139 A 2d 644 (Pa. 1958)).

A m srepresentation is an “assertion not in accordance

with the facts.” College Watercolor, 360 A 2d at 206 (citing

Restatenment (First) of Contracts 8 470). Non-disclosure of a
fact nmay anount to a m srepresentation where disclosure of the
fact is necessary to prevent sonme previous assertion frombeing a
m srepresentation or from being fraudul ent or material. Inre
Al | egheny, 954 F.2d at 178 n. 10 (citing Restatenent (Second) of
Contracts 8 161). A msrepresentation is fraudulent if the maker
intends his assertion to induce a party to manifest his intent,
and the maker either “knows or believes that the assertion is not
in accord with the facts or . . . knows that he does not have the
basis that he states or inplies for the assertion.” 1d. at 178
n.8 (citing Restatenent (Second) of Contracts 8§ 162). A

m srepresentation is material if it would be likely to induce a
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reasonabl e person to manifest his assent, or if the naker knows
that it would be likely to induce the recipient to do so. |[|d.

Here, the Court finds that R&R was i nduced to purchase
Li pstick/Pul pit on the basis of statements by Pelullo and Merritt
that were both fraudulent and material. Pelullo, who was
Merritt’s enpl oyee and who handl ed the details of the sale for
her, told the Russacks that the three pinhooking horses that R&R
was purchasing were “the three best yearlings” that they could
purchase, even though Pelullo knew that Merritt had attenpted to
return Lipstick/Pulpit to Fasig-Tipton on the basis of Dr. Reid' s
di agnosis of lamnitis. Neither Pelullo or Merritt disclosed to
t he Russacks that Merritt had sought to return the horse, or
di scl osed that the horse was | ane, or disclosed the August 2004
report of Dr. Reid or the New Bolton veterinarians’ Cctober 2004
report. In these circunstances, the statenent that
Li pstick/Pul pit was one of the best horses available was a
knowi ng m sstatenent not in accord with the facts and therefore
f raudul ent .

The failure to tell the Russacks of the attenpt to
return Lipstick/Pulpit, the horse’'s | aneness, or the
veterinarians’ reports were thenselves m sstatenents by om ssion
because their disclosure was necessary to prevent Pelullo’ s
st atenent about the horses being the “best” from being

m sl eadi ng. The Court finds all of these m sstatenents to be
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mat eri al because they would be likely to induce a reasonabl e
person to buy Lipstick/Pul pit and because the Court finds that
Merritt and Pelullo knew that these m sstatenents were likely to
i nduce R&R to buy Lipstick/Pulpit. The Court finds that the
Russacks reasonably relied on these m srepresentations in
deciding to have R&R purchase Lipstick/Pulpit.

Merritt argues that her failure to disclose these facts
about Lipstick/Pulpit did not anobunt to fraudul ent or materi al
om ssions because the horse was not suffering fromlamnitis and
so there was nothing material to disclose. Merritt argues that
the diagnosis of lamnitis in Dr. Reid s report is hearsay and
t hat R&R has produced no expert testinony to establish that
Li pstick/Pul pit suffered fromlamnitis. Absent such expert
testinony, Merritt argues that all R&R has established is that
Li pstick/Pul pit had some physical problens after delivery, of the
sort that all horses at sone tine develop. 10/26/06 Tr. at 133-
37.

Merritt’s argunment i s unpersuasive for several reasons.
First, whether or not Lipstick/Pulpit actually suffered from
lamnitis after it arrived fromthe Fasig-Tipton sale, Merritt
hersel f found the horse’s condition serious enough to wite
Fasi g- Ti pton seeking to return the horse. The failure to
di scl ose that the horse suffered fromsuch a serious condition,

whether or not it anmbunted to lamnitis, as well as the failure
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to disclose that Merritt sought to rescind the sale, were
material msstatenents. Simlarly, whether or not Dr. Reid' s
di agnosis of lamnitis was correct, the fact that such a

di agnosi s had been made was material to a reasonabl e purchaser.
Both Dr. Reid s report and the report of the New Bolton

veterinari ans shoul d have been disclosed to the Russacks.

2. The Renedy for Rescission is the Refund of the
Purchase Price in Return for Tender of the Horse

Havi ng found that R&R was induced to buy
Li pstick/Pul pit by a fraudulent and material msstatenent, R&R is
entitled to a rescission of the contract. Rescissionis

essentially the “unmaki ng of a contract,” meaning it is not
nmerely a termnation of the parties’ rights and obligations under
the contract, but also an abrogation of the parties’ rights and
responsibilities towards each other fromthe contract’s

i nception. Keenheel v. Commonwealth, 579 A 2d 1358, 1361 (Pa.

Commw. Ct. 1990). The purpose of an equitable rescissionis to
return the parties as nearly as possible to their original
positions with respect to the subject matter of the contract.

Id. (citing Sullivan v. Allegheny Ford Truck Sales, 423 A 2d 1292

(Pa. Super. C. 1980)). The party seeking rescission of a
contract of sale nmust therefore be willing to return the property

at issue. | d.
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Here, R&R seeks a return of the $150,000 that it paid
for Lipstick/Pulpit. In its anmended conpl aint, R&R also seeks a
refund of noney it alleges it spent on the care of the horse. At
trial, however, R&R did not establish that it nmade any particul ar
paynments for Lipstick/Pulpit’s care. The Court therefore finds
that R&R is only entitled on its rescission claimto a refund of
Li pstick/Pul pit’s $150, 000 purchase pri ce.

In order for the parties to be returned to the status
guo ante, before receiving a refund of its $150, 000 purchase
price, R&R nmust surrender its ownership of Lipstick/Pulpit. The
Court will therefore enter a conditional verdict on this claim
ordering restitution of the $150,000 purchase price upon R&R' s

tendering its ownership of the horse.

3. Merritt is the Seller of Lipstick/Pulpit and the
Party fromwhomR&R is Entitled to Rescission

During the bench trial, the Court raised with the
parties the question of which entity sold Lipstick/Pulpit to R&R
in Cctober 2004. The Court suggested that, if it were to order
rescission of the sale, it would need to determne the identity
of the seller before ordering a refund of the horse’s purchase
price. Merritt took the position that the entity whi ch bought
the horse from Fasig-Tipton and sold it to R&R was Pandora Farns.

R&R suggested that the issue need not be addressed, but argued
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t hat R&R bought Lipstick/Pulpit fromMerritt, acting through her
whol | y- owned conpany Mer-Lyn Farns.

The Court finds that, in order to award rescission, it
nmust determ ne which entity sold Lipstick/Pulpit to R&R.  The
Court finds, by a preponderance of the evidence, that the seller
was Merritt. As set out in the Court’s findings of fact, when
R&R purchased the three pinhooking horses, Pelullo had told the
Russacks, and the Russacks reasonably believed, that the horses
were owned by Merritt. Merritt’s nanme was on the ownership
papers for the horses, and R&R' s check for Spl ashing Wave and
Manbo- Janbo was made out to Merritt’'s conpany, Mer-Lyn Farns.
R&R s paynent for Lipstick/Pulpit was nmade, at Merritt and
Pelullo' s direction, by a wwre transfer to Fasig-Tipton to pay
for the original purchase price of the horse. Based on this
evi dence, the Court finds that the party from whom R&R contracted
to buy the horses was Merritt.

Merritt has argued that she could not be the seller
because she did not own any of the three horses. She contends
that the horses were all purchased from Fasi g-Ti pton by the
jointly-owned LLC Pandora Farns, and as such, Pandora Farns was
the entity that sold the horses to R&R

As an initial matter, even if Pandora Farns had
purchased Lipstick/Pulpit from Fasig-Tipton and was its owner at

the tine the horse was sold to R&R, this does not nean that
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Pandora Farns nust be the seller. Having found that Merritt’s
enpl oyee and agent Pelullo represented that Merritt owned the
t hree pi nhooki ng horses and that the Russacks reasonably believed
they were buying the horses fromher, the Court could find that
Merritt was the seller even if it also found that Pandora Farns
owned the horses. Merritt would sinply have sold horses that she
did not owmn. The Court, however, does not reach this concl usion
and instead finds that Lipstick/Pulpit was owned by Merritt’s
conpany, Mer-Lyn Farns, at the tinme it was sold by Merritt to
R&R.

The evidence as to the actual ownership of the three
pi nhooki ng horses at the tinme of their sale to R&R is
conflicting. The horses’ ownership papers prepared after the
Fasig-Tipton sale indicate Merritt as their owner. Merritt’s
correspondence with Fasi g-Ti pton about rejecting the purchase of
Li pstick/Pulpit is witten on Pandora Farns’ |etterhead. The
i nvoi ces sent by Fasig-Tipton for Splashing Wave and Manbo- Janbo
are made out to Pandora Farns. The paynent for those invoices,
however, was nmade by Mer-Lyn Farnms. Mer-Lyn Farns was then
rei mbursed for this paynent by R&R when it purchased the horses.
No Fasi g-Tipton invoice for Lipstick/Pulpit was produced at trial
and no paynent was nade for the horse until R&R wired the
purchase price to Fasig-Tipton at Merritt’s direction as part of

its purchase of the horses.
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Consi dering this evidence together, the Court finds
that the horses were bought by Mer-Lyn Farnms, with the intention
that the horses and their purchase price would be | ater all ocated
to Pandora Farnms. Both under the parties’ witten agreenent
(entered into after the horses were purchased) and their previous
course of conduct, Mer-Lyn was enpowered to nmake purchases and
advance funds on behalf of the jointly-owned LLCs. These
purchases and advances would |l ater be allocated to the
appropriate LLC when the accounts were reconciled. Here, this
apportionnment may have been done with respect to one of the
horses, Splashing Wave. Wthin two weeks of the Fasig-Tipton
auction, Merritt wote Harvey Russack, requesting that R&R pay
hal f the purchase price for Splashing Wave, describing this as an
expense incurred by Pandora Farnms. R&R then paid the requested
anount to Pandora Farnms. (As discussed el sewhere, the Fasig-

Ti pton invoice for Splashing Wave was | ater paid by Mer-Lyn
Farns, which was then reinbursed for the entire purchase price by
R&R as part of its purchase of the horse). Wth respect to

Li pstick/Pul pit, however, there is no docunentation that the
horse was ever apportioned to Pandora Farns.

From these facts, the Court finds that Lipstick/Pulpit
was bought by Mer-Lyn Farnms from Fasi g-Ti pton but never

apportioned to Pandora Farns. The horse was therefore owned by

44



Mer-Lyn at the tine of its sale to R&R.®> Merritt as Mer-Lyn's
sol e owner could therefore enter into a contract to sell the
horse and have Mer-Lyn deliver title to the horse to R&R

Having found that R&R is entitled to rescission of its
purchase of Lipstick/Pulpit and that R&R bought the horse from
Merritt, the Court will order R&R to tender ownership of
Li pstick/Pulpit to Merritt and will order Merritt, upon that
tender, to return to R&R the $150, 000 purchase price for the
horse, less the amobunt awarded to Merritt on her counterclaim as

set out bel ow.

B. Merritt’'s Counterclaimfor Unpaid Expenses

Merritt has asserted a counterclaimfor expenses that
Mer-Lyn Farns paid for the care, training, and mai ntenance of the
t hree pi nhooki ng horses. The principal conponents of these
expenses are unrei mbursed anounts paid to third-party vendors.
R&R has not disputed that these third-party bills were incurred
or that their amounts are fair and reasonable. |Instead, R&R has
principally argued that any anount owed Merritt for the horses’

expenses should be set off by paynents that R&R made to Mer-Lyn

5 In finding that Lipstick/Pulpit was owned by Mer-Lyn
when the horse was sold to R&R, the Court is not making any
finding as to the ownership of Splashing Wave or Manbo-Janbo at
that time. Because neither Splashing Wave nor Manbo-Janbo is the
subj ect of R&R' s rescission claim such a finding is not
necessary to resolve the issues before the Court.
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or the LLCs. 10/26/06 Tr. at 126-29. After exam ning R&R s
argunents, the Court finds that none of R&R s proposed set-offs
can reasonably be applied here. The Court also finds, however,
that not all of Merritt’s clainmed expenses may be charged to R&R

under the ternms of the parties’ agreenment as found by the Court.

1. RGR' s Cained Set-Ofs to Merritt's Countercl ai ns

R&R argues that Mer-Lyn Farns’ general | edger for
January 31, 2005, through the end of August 2005, shows that the
Russacks had a credit in the anount of $1,162,085.64, over and
above any of Mer-Lyn's expenses. R&R argues that any anmount owed
on Merritt’s countercl ai mshould be set off against this credit,
and so R&R should owe Merritt nothing. 10/25/06 Tr. at 87-89;
10/ 26/ 06 Tr. at 126-27. The Court finds that determ ning whether
or not R&GR is entitled to the credit clainmed is beyond the scope
of this litigation and is properly the subject of R&R s New York
lawsuit for an accounti ng.

R&R al so argues that it should be granted a set off for
t he $70, 000 paynent it made to Pandora Farms in August 2004 for
hal f the purchase price of Splashing Wave. At Merritt’s
direction, R&R later paid the entire $140, 000 purchase price for
Spl ashing Wave to Mer-Lyn Farns when it purchased the horse.
Merritt argues the extra $70,000 paynment was not erroneous and

not an overpaynent because it would be treated as a capital
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contribution by R&R to Pandora Farns, and presumably eventually
accounted for as a credit to R&R. The Court has been presented
with insufficient evidence to determ ne how the $70, 000 paynent
was treated on Pandora Farns’ books or whether it represents an
overpaynent. The Court therefore cannot order a set off for this
anount. Any determ nation about how and to what extent the
$70, 000 paynment should be reinbursed will have to be addressed,
if at all, in the New York litigation

R&R al so seeks a set-off for two paynents nade to Mer-
Lyn Farns, both discussed above in section |.G The first is a
Decenmber 2004 wire transfer to Mer-Lyn for $15,124 in paynment of
$8, 644 in past expenses for Septenber, Cctober, and Decenber 2004
and $6,480 in estinmated expenses for Decenber 2004 and January
2005. The second is a March 22, 2005, wire transfer of $40,000
to Mer-Lyn fromlra Russack, which R&R contends was a paynment
toward the estimated training expenses of the pinhooking horses.

The Court cannot apply a set-off for the $15,124 paid
i n Decenber 2004 because it cannot determ ne whet her the paynent
represents noney that R&R has paid toward the bills at issue in
the counterclaim or whether this paynent has al ready been
applied, in whole or in part, to other bills which, having been
paid, are not at issue in the counterclaim None of the bills
from August 2004 to January 2005 for which Merritt seeks

rei nbursenent (listed in Def. Ex. 5-7) adds up, individually or
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in conbination, to the $15,124 anount of the wire transfer or the
$8, 644 and $6, 480 in past and estinated expenses. The Court
t heref ore cannot connect the Decenber 2004 paynent to any
particul ar expense for which Merritt seeks rei nbursenent. Absent
such a connection, the Court cannot determ ne whether the $15, 124
paynment should be credited against the bills in Merritt’s
countercl aimor whether the paynment has already been applied to
ot her expenses for which Merritt is not seeking rei nmbursenent.
This issue may be able to be resolved in the New York litigation,
but it cannot be resolved in the nore limted litigation here.
The Court al so cannot apply a set-off for the $40, 000
wre transfer of March 22, 2005. R&R s counsel suggests that
this $40, 000 paynment was intended to pay for the estinmated
trai ni ng expenses of the pinhooking horses, which Pelullo
estimated in Decenber 2005 woul d be $41,000. R&R, however, has
presented no evidence to support its assertion that the paynment
was nade toward the horses’ expenses. The $40,000 wire transfer
is listed in a July 2005 docunent (Pl. Ex. 59) prepared by Harvey
Russack and setting out all of the wire transfers between
Sept enber 2003 and July 2005 fromlra Russack or R&R to Merritt,
Mer-Lyn, or the jointly owned LLCs. The July 2005 docunent,
however, does not |ist the purpose of any of the transfers.
Harvey Russack testified that the $40,000 paynment was wired to

Mer-Lyn, but did not testify as to its purpose. 10/25/06 Tr. at
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189-92. The only evidence to suggest that the paynent was for
trai ni ng expenses for the pinhooking horses is that the $40, 000
anount of the paynment is close to Pelullo’ s $41, 000 estinate of
t hose expenses. The simlarity in dollar anount alone is not
sufficient to establish the purpose of the paynent. Absent sone
basis for finding that the $40, 000 paynent was made toward the

horses’ expenses, the Court cannot award a set-off.

2. O her Reductions to Merritt’'s d ai ned Danmages

The facts found by the Court in this Menorandum
preclude Merritt fromreceiving rei nbursement for severa

categories of expenses in her counterclaim

a. Expenses for Lipstick/Pulpit

As set out in section II.A, the Court has found that
R&R is entitled to rescission of its contract for the purchase of
Li pstick/Pulpit. As previously discussed, the renedy of
resci ssion does not just termnate the parties’ agreenment, it
“unmakes” the agreenent and consequently abrogates “all rights
and responsibilities of the parties towards each other fromthe
inception of the contract.” Keenheel, 579 A 2d at 1361 (internal
quotation and citation omtted). Because R& s purchase of
Li pstick/Pul pit has been rescinded and the horse is to be

returned to Merritt, any benefit fromMerritt’'s expenses for the
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horse’s training, care, and maintenance will accrue to Merritt,
not R&R. The Court therefore finds that Merritt’s expenses
incurred for Lipstick/Pulpit, anounting to $34, 355.48, cannot be

recovered in her counterclaim

b. Expenses for Pre-Purchase Expenses

The Court has found that, as part of R&R' s agreenent to
pur chase t he pinhooking horses, R&R did not agree to assune
responsibility for the costs of the pinhooking horses incurred
prior to its purchase. See Section |I.E 3., above. In her
summary of the expenses sought in her counterclaim Merritt
includes bills incurred before R&R s Cct ober 2004 purchase of the
horses. These expenses, anounting to $1,967.00 for Manbo-Janbo
and $9, 393. 75 for Splashi ng Wave, cannot be recovered in

Merritt's counterclaim®

C. Expenses for Feed and Enpl oyee Expenses

The Court has found that the Russacks did not expect to
pay room and board for the pinhooking horses for the tine that
t hey spent on jointly-owned property. See Section |.G, above.
Merritt has included a per diemcharge for feed, hay, and straw

and an allocation for enployee tine in her counterclaim The

6 The Court takes no view as to whether Merritt or Mer-
Lyn Farns are entitled to reinbursenent for all or part of these
anmounts in the New York litigation
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Court finds that Merritt is not entitled to reinbursenent for

t hese anmounts. The Court found credible the Russacks’ testinony
that they never agreed to pay for these anounts. This was
corroborated by the parties’ course of conduct in which Merritt
sent no request for reinbursenent for these anmounts until after
the New York litigation was filed. It was also corroborated by
Har vey Russack’s testinmony, which the Court found credible, that
t he Russacks did not expect to pay these charges because Merritt
was not charged rent for her personally-owned horses.

G ven these facts, the Court finds that the agreenent
bet ween the parties under which R&R agreed to reinburse Merritt
and Mer-Lyn for expenses did not include an agreenent for R&R to
pay room and board or a per diem expense for feed and enpl oyee
cost. The Court further finds that paynent for these expenses
cannot be justified under an equitable theory of quasi-contract
or unjust enrichnment. Recourse to such theories of recovery is

only possible in the absence of an agreenent. Mtchell v. More,

729 A.2d 1200, 1203 (Pa. Super. C. 1999). 1In addition, a
finding that Merritt is not entitled to charge R&R for room and
board is neither unjust or inequitable in light of testinony that
Merritt was not charged rent for her horses. The Court wll

t herefore not award Merritt her counterclaimfor these anounts,
amounting to $8,610.40 for Manbo-Janbo and $9, 268. 40 for

Spl ashi ng Wave.
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3. The Anmpbunt to Be Awarded on the Counterclaim

Merritt provided the Court with spreadsheets listing
t he expenses for which she seeks rei nbursenent in her
counterclaim Pl. Ex. 5-7. After subtracting fromMerritt’s
counterclaimthe expenses that the Court has found cannot be
rei moursed, the Court finds that Merritt is entitled to judgnent
on her counterclaimin the anount of $28,432.76, of which
$21,328.447 is reinbursenent for expenses for Manbo-Janbo and
$7,104.32% i s rei nbursenent for expenses for Splashing Wave.

As discussed earlier, the Court wll not enter a
verdict on the counterclaimat this time, pending the resolution

of R&R' s notions for contenpt.

C. Replevin Cains for Splashi ng Wave and Manmbo-Janbo

In its replevin claimasserted at trial, R&R sought to
obt ai n possession from Merritt of two of the pinhooking horses,
Manbo- Janbo and Spl ashing Wave. Merritt concedes that R&R
pur chased both horses and is their owner. Merritt has refused to

turn over possession of the two horses, however, until R&R pays

! This anount is Merritt’s clained rei nbursenment for
Manmbo- Janbo of $31, 905. 84, less $1,967.00 in disallowed pre-
pur chase expenses and $8,610.40 in disallowed per di em expenses.

8 This anount is Merritt’s clainmed rei nbursenent for
Spl ashi ng Wave of $25, 766.47, |less $9,393.75 in disallowed pre-
pur chase expenses and $9, 268.40 in disall owed per di em expenses.
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the bills incurred by Mer-Lyn Farns for their care and

mai nt enance that are the subject of Merritt’s counterclaim
Under Pennsyl vania |law, a person who, at another’s

request, adds to the value of that other person’s chattel by

| abor, skill, or material can retain possession of the chattel

until he or she is paid for the value of the services rendered.

Aircraft Repair Servs. v. Stanbaugh’s Air Serv., lnc., 175 F. 3d

314, 318 (3d Cir. 1999); Associates Fin. Servs. Co., Inc. V.

O Dell, 417 A 2d 604, 606 (Pa. 1980). In such circunstances, the
person rendering services or materials is deened to have a
possessory lien. Pennsylvania | aw descri bes such liens as
“fundanental | y consensual” in nature, arising froman agreenent,
express or inplied, between the owner of the goods and the person

who renders services for those goods. Associates Fin. Servs.,

417 A . 2d at 606. Under Pennsylvania |law, animals can be the

subj ect of possessory liens. Yearsley v. Gay, 21 A 318 (Pa.

1891) (hol ding that, where a horse owner refused to pay a
| andowner the fee agreed for pasturing, the |andowner could
retain possession of the pastured horses under a conmon |law |ien
until the fee was paid).

Where a defendant to a replevin action asserts a
possessory lien as a defense, a court nust determne the validity
of the lien. |If the lien is valid, the court can nonethel ess

enter a verdict for the plaintiff by determ ning the anount of
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the lien and then ordering the defendant to surrender possession

upon paynment of that anount. See Mtchell v. MKinnis, 426 A 2d

142, 143 (Pa. Super. C. 1981); Pa. R Cv. P. 1082 (permtting a
court finding a valid possessory lien to enter conditional
verdict in a replevin action).

Here, Merritt has a valid possessory lien in Splashing
Wave and Manbo-Janbo. After R&R purchased the pinhooki ng horses,
the Russacks allowed Merritt and Pelull o to nanage the horses,

i ncl udi ng choosing trainers for the horses and handling their
attenpted sale at auction. Bills incurred for services for these
horses were paid by Mer-Lyn Farns and rei nbursenment was sought
from R&R.  Through their managenent, Merritt and her enpl oyee
Pelull o added to the horses’ value through their |abor and skill,
and thereby could assert a possessory lien when R&R refused to
rei mburse Merritt and Mer-Lyn for the services provided the

hor ses.

Al t hough the possessory lien entitled Merritt to retain
possession of the horses in the face of R&R' s demand for their
return, Merritt’s right of possession will term nate upon R&R' s
paynment of the anobunt owed to Merritt. Merritt has asserted a
counterclaimfor the anmounts owed it by R&R.  The Court has
eval uated that claimand found that Merritt is owed $28,432.76
for her expenses for Splashing Wave and Manbo-Janbo. The Court

finds that R&R woul d therefore be entitled to possession of
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Manbo- Janbo and Spl ashi ng Wave upon paynent of the $28,432.76 to
Merritt.

Based on these findings, the Court could enter a
conditional verdict in favor of R&R on its replevin clains,
conditioned on R&R' s satisfaction of Merritt’s counterclaim As
di scussed earlier, however, R&R may no |onger be pursuing its
replevin clains, having contended in its pending contenpt notions
that Merritt has damaged one of the horses by gelding it and may
have di sposed of one or both horses in violation of the Court’s
orders by leasing the horses to a third-party. The Court
therefore will not enter a verdict on the replevin claimat this
tinme, pending a hearing and a resolution of the notions for

cont enpt .

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R & R CAPI TAL, LLC : CIVIL ACTI ON
V.
LYN MERRI TT, et al . : NO 06- 1554
ORDER

AND NOW this 17th day of April, 2009, follow ng a
bench trial held before the Court on Cctober 25 and 26, 2006, IT
| S HEREBY ORDERED, for the reasons set forth in a Menorandum of
today’s date, that:

1. The Court finds for plaintiff R&R Capital, LLC
(“R&R’) agai nst defendant Lyn Merritt (“Merritt”) on R&R s claim
for rescission of its purchase of the horse “by Pul pit, out of
Li pstick” (“Lipstick/Pulpit”) and enters a conditional verdict in
R&R s favor for the purchase price of $150,000.00, conditioned
upon R&R' s surrendering ownership of the horse to Merritt. R&R
shall tender its ownership of Lipstick/Pulpit to Merritt wthin
30 days of this Order and shall file proof of its tender with
this Court. Upon R&R' s filing of proof of tender, Merritt shal
be liable to R&R in the anpbunt of $150, 000. 00.

2. The Court finds for defendant Merritt agai nst
plaintiff R&R on Merritt’s counterclaimfor unpaid expenses for
the horses “by M. G eeley, out of Splashing Wave” (“Spl ashi ng

Wave”), and “by Belong To Me, out of Manbo-Janbo” (*Manbo-Janbo”)



in the amount of $28,432.76. The Court will not enter a verdict
on this claimat this tinme, pending the resolution of R&R' s
Motion for Contenpt (Docket No. 37) and Suppl enmental Mdtion for
Cont enpt (Docket No. 42).

3. The Court finds for plaintiff R&R agai nst
defendant Merritt on R&R' s claimfor replevin of the horses “bhy
M. Geeley, out of Splashing Wave” (“Splashing Wave”) and “by
Bel ong To Me, out of Manbo-Janbo” (“Manbo-Janbo”). The Court
finds that Merritt has a valid possessory lien on Splashing Wave
and Manbo-Janbo in the anount of her counterclaimfor $28,432.76.
The Court finds that R&R woul d be entitled to a conditional
verdict inits favor, awarding it possession of the two horses,
conditioned on its satisfaction of Merritt’s counterclaim The
Court will not enter a verdict on this claimat this tine,
pendi ng the resolution of R&R' s Mdtion for Contenpt (Docket No.

37) and Suppl enental Mtion for Contenpt (Docket No. 42).

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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