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Petitioner Joseph Cobb, Jr. (“Petitioner”) is serving a
360-nonth termof inprisonnent for one count of conspiracy to
di stribute cocaine in violation of 21 U S.C. § 846. He now seeks
the reduction of his drug sentence to reflect Amendnment 505 to
the United States Sentencing Comm ssion Guidelines (the
“CQuidelines”). Amendnent 505 elimnated the base offense |evels
of 38, 40, and 42 and replaced these with a revi sed naxi mum base
of fense level of 38. This is Petitioner’s second identical
nmotion for a sentence reduction pursuant to 18 U S.C. §
3582(c)(2).

For the reasons that follow, Petitioner’s notion for a

sentence reduction will be deni ed.

BACKGROUND
On Cctober 2, 1991, Petitioner and twenty-five other

i ndi vidual s were charged by an indictnment with, inter alia,




conspiracy, in violation of 21 U S.C. § 846 (“Count One”).?

On July 10, 1992, after a jury trial, Petitioner was
convicted on Count One only. Petitioner’s base offense | evel was
40, and he received a two | evel enhancenent for possession of a
firearmduring the conm ssion of the offense. At the sentencing
hearing following Petitioner’s conviction, the Court fixed
Petitioner’'s total offense level at 42 and his CGrimnal H story
Category at |I. Under these guidelines, the termof inprisonnent
was 360 nonths to life. On Cctober 26, 1992, Petitioner was
sentenced to 360 nonths in prison.

In March 1997, Petitioner filed a notion pursuant to 18
U S C 8§ 3582(c)(2) to reduce his sentence based on Anendnent
505. The District Court denied that notion after considering the
nature and circunstances of Petitioner’s offense, analyzing the
factors under 8§ 3553(a), and wei ghing the Sentenci ng Conm ssion
policies regarding the need to avoid sentencing disparities.

(Order Denying Mot. Sentence Reduction, May 20, 1997, Crim No.

! Petitioner was al so charged with: (1) continuing

crimnal enterprise, in violation of 21 U S.C. § 848 (Counts Two,
Three, and Four); (2) possession with intent to distribute and
distribution of a controlled substance, in violation of 21 U S. C
§ 841(a)(1l) (Counts Five through Thirteen and Fifteen through
Twenty-One); (3) felon in possession of a firearm in violation
of 18 U.S.C. 8 922 (Count Twenty-Three); (4) use of a firearm
during a drug trafficking crine, in violation of 18 U S.C. § 924
(Counts Fourteen and Twenty-Two); (5) aiding and abetting, in
violation of 18 U S.C. 8 2 (Counts Five through Thirteen and
Fifteen through Twenty-One); and (6) forfeiture, in violation of
21 U.S.C. 8§ 853 (Counts Twenty-Four through Thirty-Two).
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91-570-13 (Katz, J.), doc. no. 73.)

On Decenber 8, 1997, the Third Crcuit Court of Appeals
affirmed the District Court’s denial of Petitioner’s 8§ 3582(c)(2)
notion to reduce his sentence.

On Septenber 25, 2008, Petitioner filed a second
identical notion pursuant to 8 3582(c)(2) to reduce his sentence

based on Amendnent 505, which is now before the Court.

1. MOTI ON FOR RESENTENCI NG

Petitioner noves a second tine for a reduction of his
sentence under 18 U. S.C. 8 3582(c)(2) because of changes to the
Gui del i nes revi sing maxi num base offense | evels. Section
3582(c)(2) authorizes the district court to reduce a sentence if
“such a reduction is consistent with applicable policy statenments
i ssued by the Sentencing Comm ssion.” 18 U S. C. 3582(c)(1)(ii).
The applicable policy statenment, 8§ 1Bl1.10(a), provides that if
“the guideline range applicable to th[e] defendant has . . . been
| owered as a result of an anmendnment to the Cuidelines Manual
listed in subsection (c) below,” a reduction in the defendant’s
termof inprisonment is authorized under 18 U S.C. 8§ 3582(c)(2).
U.S.S.G § 1B1.10(a).

A The Law of the Case Doctrine Does Not All ow

Petitioner’s Second Mbtion for a Sentence Reducti on on
the Sane G ounds

Petitioner argues he is entitled to a sentence
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reduction pursuant to 8 3582(c)(2) in this notion, his second
identical notion under this provision. Petitioner, however, is
procedurally barred frombringing this notion because of the | aw
of the case doctrine.

The | aw of the case doctrine precludes revisiting

i ssues that a court previously decided on appeal. Inre Gty of

Phila. Litig., 158 F.3d 711, 718 (3d Gr. 1998); United States V.

Tykarsky, 295 F. App’ x 498, 499 (3d Cr. 2008) (applying the | aw
of the case doctrine in a crimnal matter) (not precedential);

see also Pendleton v. Nepa Cnty. Fed. Credit Union, 303 F. App’ X

89, 90 (3d Gir. 2008) (citing Inre Gty of Phila. Litig., 158

F.3d at 718) (not precedential); United States v. Schindler,

Crim No. 91-00063-15, 2000 W. 876902, at *6 (E.D. Pa. June 13,

2000) (citing United States v. Escobar-Urrego, 110 F.3d 1556,

1560 (11th Cr. 1997)). Specifically, the |law of the case
doctrine precludes defendants from*“re-litigating challenges to
their sentences in successive 8 3582(c)(2) notions.” United

States v. Lopez, 296 F. App’'x 922, 923 (11th Cr. 2008).

The doctrine does not apply, however, when there are
extraordi nary circunstances. These include circunstances where:
“(1) new evidence is available; (2) a supervening new | aw has

been announced; or (3) the earlier decision is clearly erroneous

and would create manifest injustice.” 1nre Gty of Phila.
Litig., 158 F.3d at 718 (citing Pub. Interest Research G oup of




N.J., Inc. v. Magnesium Electron, Inc., 123 F. 3d 111, 116-17 (3d

Cir. 1997)). Here, Petitioner does not fit into any of the
extraordi nary circunstances providing an exception to the | aw of
the case doctrine, and therefore his notion for a reduction in

sentence i s deni ed.

1. Petitioner presents no new evi dence

Petitioner presents no new evidence that woul d affect
his sentence. He does, however, raise a new legal theory in
support of his argunent. Petitioner contends that: (1) the two
| evel enhancenent for possession of a firearmwas applied
incorrectly because he did not possess a firearmduring
comm ssion of the offense or during his arrest, and (2) that he
has taken steps towards rehabilitation while in prison. (Pet’r
Br. 3, 6.)

New evi dence nust differ substantially fromthe

evidence originally on record. Hamlton v. Leavy, 322 F.3d 776,

787 (3d Cir. 2003). Wen evidence at both stages are
“substantially simlar,” then the | aw of the case doctrine

applies. 1d. (citing Inre Cty of Phila. Litig., 158 F.3d at

720) .

Petitioner’s clainms here are without nerit. Neither of
his clains regarding the firearm enhancenent or the
rehabilitation in prison are substantially different from

evidence originally on the record. Wth respect to Petitioner’s
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firearmargunent, Comment 3 to U S.S.G 8§ 2D1.1 specifies that
the firearm *“adjustnment should be applied if the weapon was
present, unless it is clearly inprobable that the weapon was
connected with the offense.” For exanple, an unl oaded hunting
rifle found in the closet of the defendant’s residence would not
warrant an enhancenent. See U . S.S.G § 2D1.1 cnt. 3. The
ci rcunstances here are distinguishable fromthe exanple above in
that Petitioner has several convictions for firearns violations
(PSR § 41), that all Junior Black Mafia (“JBM) ? menbers carried
firearms (PSR § 12), and that Petitioner shot and attenpted to
ki1l another individual during the course of his participation in
the conspiracy (PSR § 18). Contrary to Petitioner’s suggestion,
the evidence here does not indicate that “it is clearly
i npr obabl e that the weapon was connected with the offense,” and
Petitioner provides no new evidence to suggest otherw se.
Additionally, Petitioner’s attenpt to illustrate his
rehabilitation does not provide any material evidence differing

substantially fromthe original record. Cf. Bridge v. United

States Parole Commin, 981 F.2d 97, 104 (3d G r. 1992) (finding

that a parole report containing information inplicating the
defendant in a bonbing, and delivered to the court after its
first order, constituted new, highly probative evidence that the

court had not considered when making its initial determ nation).

2 The Junior Black Mafia was a violent drug trafficking

group in the Philadel phia area. (PSR T 5.)
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Here, Cobb has not presented such highly probative evidence to

fit within this exception to the |aw of the case doctri ne.

2. No applicabl e supervening | aw has been announced
that would affect Petitioner’s sentence

A superveni ng new | aw has not been announced since
Petitioner’s first notion to reduce his sentence. Petitioner
argues that based on the recent Suprene Court decisions in United

States v. Booker, 125 S. C. 738 (2005), and Kinbrough v. United

States, 128 S. . 558 (2007), he is entitled to reconsideration
of a sentence outside the applicable guideline range because the

Gui del i nes are now advi sory, not mandatory. See Booker, 125 S.

Ct. 738 (holding Guidelines are advisory); Kinbrough, 128 S. ¢
558 (permtting district courts to take unwarranted sentencing
di sparities into consideration).

The Court recognizes that the Guidelines are now
advi sory and that unwarranted sentencing disparities can be
consi dered as part of the sentencing equation. However,
Congress’s directive that sentences are final unless a reduction
is consistent with the Guidelines policy statements is
controlling. Therefore, the Court may not, under the guise of
appl ying 8 3582, reduce Petitioner’s sentence when an applicable
gui del i ne range has not been altered by application of an

anmendnent. See, e.q., United States v. Mateo, —F.3d —, No. 08-

3249, 2009 W. 750411, at *3 (3d Gir. Mar. 24, 2009) (finding a
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district court cannot reduce a defendant’s sentence when

Amendnment 706 does not apply); United States v. Melvin, —F.3d —

, No. 08-13497, 2009 W. 236053, at *1 (11th Cir. Feb. 3, 2009)
(“[c]loncluding that Booker . . . do[es] not apply to § 3582(c)(2)
proceedings, . . . [and] a district court is bound by the
limtations on its discretion inposed by 8§ 3582(c)(2) and the
applicable policy statenents by the Sentenci ng Conm ssion”);

Carrington v. United States, 503 F.3d 888, 890-91 (9th Cr. 2007)

(finding Booker is not pari passu with an anendnent to the

Guidelines sufficient to provide a basis for reducing a

defendant’s sentence under 8 3582(c)(2)); United States v.

Carter, 500 F.3d 486, 490-91 (6th Gr. 2007) (sanme); MMIllan v.

United States, 257 F. App' x 477, 479 (3d Cr. 2007) (sane) (not

precedential); Cortorreal v. United States, 486 F.3d 742, 744 (2d

Cr. 2007) (holding Booker cannot be the basis for a reduction of
sentence under 8 3582(c)(2)).

Here, Petitioner’s previous notion for sentence
reducti on occurred and was deni ed before the decisions in Booker
and Kinbrough. Despite the fact that these cases were deci ded
after Petitioner’s sentencing, Booker and Kinbrough do not affect
Petitioner’s case. The |egal principles advanced by Booker and
Ki nbr ough do not supervene the sentencing principles established
at the tinme of Petitioner’s sentencing. Booker and Ki nbrough

al so do not create authority to reopen sentencing pursuant to 8§



3582(c)(2) when a sentence becane final before Booker and

Ki nbr ough were deci ded. United States v. Cunni ngham 554 F. 3d

703, 705 (7th Gr. 2009) (citing United States v. Hicks, 472 F.3d

1167, 1171 (9th G r. 2007)). Nor do Booker and Ki nbrough entitle

Petitioner to a full resentencing. United States v. MBride, 283

F.3d 612, 615 (3d Cr. 2002).°3
Therefore, Petitioner does not neet the supervening | aw

exception to the | aw of the case doctrine.

3. Petitioner’'s earlier sentence was not clearly
erroneous and does not create manifest injustice

Petitioner argues that his sentence was erroneous, and
therefore mani festly unjust, because he inproperly received a two
| evel enhancenment for possession of a firearm As discussed
supra, Petitioner’s argunent is without nerit. The record does
not indicate that the firearm enhancenment was clearly erroneous.

Furthernore, Petitioner’s original sentence of 360

3 In this case, Judge Katz previously denied Petitioner’s

identical notion for a sentence reduction according to the
GQuideline directives. These directives specify that before a
reduction may be granted, the court nust consider “the factors
set forth in Section 3553(a) to the extent that they are
applicable, if such a reduction is consistent wth applicable
policy statenments issued by the Sentenci ng Comm ssion.” 18

U S C 8 3582(c)(2). Judge Katz based the decision on severa
factors, including those listed in 8 3553(a), and took into
account public policy considerations. (Oder Denying Mt.

Sent ence Reduction, May 20, 1997, Crim No. 91-570-13 (Katz, J.),
doc. no. 73.) Judge Katz carefully reconsidered Petitioner’s
original sentence in light of the application of Amendnent 505.
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nmont hs i nprisonnment was within the recommended sentenci ng range
in the Guidelines at the tine of his original sentencing. This
sentence is also within the recomended sentencing range in the
Gui del i nes after applying Arendnent 505 (292-365 nont hs
inprisonnment). Petitioner’s original notion for resentencing
pursuant to 8 3582(c)(2) was deni ed based on consi deration of the
appropriate 8 3553(a) factors and policy intent behind the
Guidelines. That decision was affirnmed by the Court of Appeals.
Petitioner provides no evidence to suggest any part of his
ori ginal sentencing, resentencing procedure, or the result is
clearly erroneous and created manifest injustice, and it is not
the position of this Court to review what has already been
affirmed by the Court of Appeals.

For these reasons, Petitioner does not neet any of the
extraordinary circunstances that woul d provide an exception to

the law of the case doctrine and his notion is precluded.

B. Petitioner Is Not Automatically Entitled to a Sentence
Reduction Even After Application of Anendnent 505

Even if Petitioner’s notion were not barred by the | aw
of the case doctrine, Petitioner’s notion for a sentence
reduction based on Amendnment 505 woul d be denied. Petitioner
argues that Amendnment 505 applies to reduce his offense | evel and
consequently it operates to lower his sentence. Petitioner is

correct in that Amendnent 505 does apply to his sentence, but
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application of Amendment 505 is discretionary. This Court, using
its discretion, denied Petitioner’s previous, identical notion
for a sentence reduction, and the Third Grcuit affirmed that
deci si on.

Amendnent 505 becane effective Novenber 1, 1994, and
del eted offense levels 38, 40, and 42 of the Drug Quantity Tabl e,
replacing themw th a revised | evel 38 as the naxi mum of f ense
| evel under U S.S.G 8§ 2D1.1(c). U S. Sentencing Cuidelines
Manual app. C Vol. 1 (2003). This change was made to refl ect
that “quantity itself is not required to ensure adequate
puni shnent gi ven that organi zers, |eaders, managers, and
supervi sors of such offenses will receive a 4-, 3-, or 2-level
enhancenment for their role in the offense, and any partici pant
w Il receive an additional 2-level enhancenent if a dangerous
weapon i s possessed in the offense.” 1d.

Amendnent 505 was explicitly nmade retroactive by
Section 1B1.10 of the Guidelines. U S. S.G § 1B1.10(c). Wen
determ ni ng whether a reduction based on a retroactive anendnent
applies, a district court substitutes only the amended gui deli ne
where applicable, leaving all other guideline application

decisions intact as originally determned. United States v.

McBride, 283 F.3d 612, 615 (3d Cir. 2002).
In this case, Anendnent 505 applies to Petitioner’s

sentence, reducing his base offense level from40 to 38.
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Petitioner was convicted of conspiracy to distribute over 500

kil ograns of cocaine in violation of 21 U S.C 8§ 846. This
anount of cocaine originally resulted in a base offense | evel of
40. Possession of a firearmresulted in a two | evel enhancenent,
increasing the offense level to 42. A Crimnal Hi story Category
of | placed Petitioner in a guideline range of 360 nonths to life
i npri sonment .

Under Anmendnent 505, Petitioner is entitled to a
reduction of his base offense level from40 to 38. Petitioner
still receives a two | evel enhancenent for possession of a
firearm increasing his final offense level to 40. Petitioner’s
Crimnal H story Category renmains at |I. An offense |evel of 40
and a CGrimnal History Category of | corresponds to a sentencing
gui del i ne range of 292-365 nonths inprisonnment. Petitioner was
originally sentenced to 360 nonths inprisonnent - still within
t he recommended sentence in the GQuidelines for a defendant with
an offense level of 40 and a Crimnal History Category of I.

Here, Petitioner was an active nenber of a |ong
standi ng, violent drug trafficking organization, the JBM (PSR |
1.) He was inplicated in the shooting death of at |east one
i ndi vi dual and was known for carrying a firearmduring his
i nvol venent with the JBM (PSR s 18, 36.) He al so has severa
juvenile and adult convictions. Despite Petitioner’s course work

in prison, the nature and circunstances of his history and
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of fenses; the necessity to inpose a sentence that reflects the
seriousness of the crime, to deter further crimnal conduct, and
to provide effective rehabilitation; Petitioner’s potenti al

danger to the community; and the consideration of the Sentencing
Commi ssion’s policies, all mlitate against a sentence reduction
when the current sentence is still within the appropriate

gui del i ne range even after application of Amendnent 505.
Furthernore, it is not likely that the Court would have applied a
different sentence had Petitioner been sentenced today under the
current Cuidelines.

For these reasons, Petitioner, although receiving a
base offense | evel reduction under Amendnent 505, is not entitled
to a sentence reduction under this amendnent. Judge Katz
exercised his discretion in determning that Petitioner should
not be afforded any change in final sentence, the Third Grcuit

affirmed this decision, and this Court agrees.

I11. CONCLUSI ON
For the reasons stated above, Petitioner’s notion for a
sentence reduction pursuant to 8 3582(c)(2) wll be denied. An

appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
) CRI M NAL ACTI ON
V. : NO. 91-570-13

JOSEPH COBB, JR

ORDER

AND NOW this 20th day of April 2009, it is hereby
ORDERED t hat, for the reasons set forth in the acconpanying

menor andum the notion for reduction of sentence pursuant to 18

U S C 8 3582(c)(2) (doc. no. 124) is hereby DEN ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



