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The defendant, CitiFinancial Services, Inc., has noved
for the confirmation of an arbitration award of $9, 668. 67,
representing the anount sought in the defendant’s counterclaim
for breach of contract as well as attorneys’ fees. The
plaintiff, Mark A. Cronin, opposes the confirmation of this award
and requests that the award be vacated. The Court will grant the
defendant’s notion to confirmthe arbitrator’s award.

The plaintiff filed his conplaint against G tifinancial
Services, Inc. and Washi ngton Mutual Bank on March 27, 2008. The
plaintiff had taken out a loan from G tifinancial in the anount
of $6,999.91 to be paid off in 60 nonthly payments with an annual
interest rate of 22.99% Conpl., T 7; Def.’s Rep., Ex. D. The
plaintiff's conplaint charged Ctifinancial with violating the
Fair Credit Reporting Act by reporting to third party credit
institutions a |l oan anobunt greater than $6,999.91. Cronin

all eged that G tifinancial accelerated the paynent of interest on



the loan and reported to credit agencies that Cronin owed over
$11,873. Conmpl., ¥ 8.1

On May 19, 2008, the defendant Citifinancial noved to
conpel arbitration of this case pursuant to the parties
arbitration agreenent. Def.’s Rep, Ex. A. The plaintiff opposed
this notion on three grounds. First, he argued that his Fair
Credit Reporting Act claimwas not related to his |oan and
therefore did not fall under the provisions of the parties
arbitration agreenent. Second, he argued that the FCRA overrides
the Federal Arbitration Act's waiver of resort to the Courts,
rendering the parties’ arbitration agreenent unenforceable with
respect to clains arising under the FCRA. Third, he argued that
the arbitration agreenent was unconsci onable on the grounds that
it was a contract of adhesion |acking nutuality of obligation,
that arbitration m ght have placed unconsci onable costs on the
plaintiff, and that the arbitral forums were not neutral. Pl.’s
Qop’'n to Motion to Conpel Arbitration (Docket No. 9). The
plaintiff's opposition also requested discovery into the
neutrality of the arbitrators and raised his concerns over the
Nation Arbitration Forums and American Arbitration Association's

ties to the defendant and the financial services industry.

The conplaint also included a request to certify the case
as a class action and two counts agai nst Washi ngton Mitual .
Washi ngton Mutual was dism ssed fromthe case in June of 2008
pursuant to a stipulation by the parties.
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I n a menorandum and order of July 24, 2008, the Court
granted the defendant’s notion to enforce the parties’
arbitration agreenent, holding that the dispute fell under the
terms of the arbitration agreenent and that the agreenent was
valid and enforceable. The Court rejected the plaintiff’s
argunents that the subject matter of the arbitration did not fal
within the scope of the parties’ arbitration agreenent and that
the FCRA overrides any rel evant provisions of the FAA. The Court
also rejected the plaintiff’s argunent that the arbitration
contract was unconscionable. Wth respect to the plaintiff’s
argunent regarding arbitral neutrality, the Court noted that the
“plaintiff . . . provided no . . . evidence of procedural or
subst antive unconscionability, and no evidence that AAA or NAF
are biased other than his own speculation.” Cronin v.

Ctifinancial Serv., Inc., No. 08-1523, 2008 W. 2944869, *6 (E.D.

Pa. Jul. 25, 2008). The Court refused to invalidate the
arbitration agreenent based on the plaintiff’s specul ation that
the arbitration organi zations at issue m ght be biased agai nst
hi m

The parties proceeded to arbitration, at which
CtiFinancial prevailed in its defense of the plaintiff's claim
as well as on its own counterclaimfor the underlying sumof the
| oan plus accrued interest and attorneys’ fees. The defendant is

now noving to confirmtheir arbitration award.



The plaintiff opposes the confirmation of the award on
several grounds. First, he argues that he was denied a hearing
before the arbitration panel in violation of both the parties’
arbitration agreenment and the Nation Arbitration Forum s code of
procedure. Second, he argues that the arbitrator’s award of
attorneys’ fees was without a basis in the parties’ arbitration
agreenent. Third, he argues that this Court is w thout
jurisdiction to confirmthe award granted on the defendant's
countercl ai mbecause it is a state-based contract claim

The plaintiff’s brief in opposition to the notion to
confirmthe award al so includes a cross-notion to vacate the
arbitration award. He repeats his clainms concerning the |ack of
a hearing and again asserts that the NAF is a biased institution,
citing two periodicals for support. Finally, the plaintiff
requests that the Court reconsider its decision regarding the
neutrality of the NAF in light of a recent opinion of the United

States Court of Appeals for the Third Crcuit, Honma v. Anerican

Express Co., 558 F.3d 225 (3d Cr. 2009).

Each of the bases of the plaintiff’s opposition to
confirmation and of his cross-notion is without nerit. Al though
the plaintiff states that he was denied a participatory hearing
before the NAF, the defendant states, and the record affirns,
that the plaintiff failed to nake a tinely request for a

participatory hearing. The record included with the defendant’s



reply brief lists the dates on which certain events occurred
during the arbitration. The plaintiff did request a
participatory hearing, but this request fell after the deadline
specified in the NAF s code of procedures (Rule 26(A)), which was
15 days fromthe filing of a response by the defendant. Def.’s
Rep., Ex. B at 35; Ex. E

The award of attorneys' fees was appropriate under the
terms of its loan contract with the plaintiff. The Note and
Security Agreenent between the parties states that attorneys'
fees expended in the recovery of paynment nay be awarded in the
event of the borrower’s default. Def.'s Rep., Ex. D. This
contract provision creates a basis for the award of attorneys
fees in an arbitration proceeding for the recovery of the | oan
anmount .

The plaintiff’s argunment regarding the jurisdiction of
this Court over the defendant’s state-law counterclains is
simlarly msplaced. The counterclains, which were not asserted
inafiling before the Court because the defendant's notion to
conpel arbitration precluded the need to file an answer, fal
under this Court's supplenental jurisdiction as they are “so
related to clains in the action within [the Court’s] original
jurisdiction that they formpart of the sanme case or controversy
under Article Ill of the United States Constitution.” 28 U S.C

§ 1367.



The plaintiff cites Vanden v. D scovery Bank, No. 07-

733 (U.S. Sup. &. Mar. 9, 2009) as support for his claimthat
this Court lacks jurisdiction over the defendant’s state-|aw
counterclaim Vanden presented a situation that was the opposite
of the situation in this case. |In Vanden, the Suprene Court held
that a federal court |acked jurisdiction over a case involving a
conpl ai nt based solely on state | aw and a countercl ai m based on
federal law.? In such a situation, the case did not arise under
a federal |aw according to the well-pleaded conplaint rule, which
focuses the jurisdictional inquiry on the plaintiff’'s conplaint.
In this case, the plaintiff’s conplaint brings a claimunder the
Federal Fair Credit Reporting Act, to which the defendant’s
counterclaimis related. Vanden does not suggest that this Court
is wthout jurisdiction to confirmthe arbitrator’s award on the
def endant’ s counterclai m

The plaintiff’s cross-notion to vacate the arbitration
award repeats the plaintiff’s argunents regarding his |lack of a
partici patory hearing, discussed above, and repeats his clains as
to the bias of the NAF. The plaintiff cites two periodicals in
support of his claimof bias. Pl.’s Opp'n, 1 12. He also cites

to a recent opinion of the United States Court of Appeals for the

I n Vanden, the counterclai mwas actually based on state |aw
as well, but was held to be conpletely preenpted by federal |aw,
whi ch rendered the counterclaima federal question. No. 07-733,
Slip Op. at 2 (U S Sup. . Mr. 9, 2009).
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Third Grcuit, Homa v. Anerican Express Co., 558 F.3d 225 (3d

Cir. 2009), which involved the application of a state’s | aw of
unconscionability to an arbitration agreenent. Homa stated that
New Jersey state | aw would hold that a wai ver of
class-arbitrations under an arbitration agreenent was
unconscionable. 1d. 1In this case, however, the plaintiff does
not di scuss the applicability of any Pennsylvania | aw beyond t hat
al ready considered in the original notion to conpel arbitration
and considered in this Court’s nmenorandum and order enforcing the
arbitration agreenent.

The defendant has presented the Court with an
arbitration award to which the plaintiff has offered no valid
def ense or grounds for vacating that award. The Court w Il grant
the defendant’s notion to confirmthe arbitrator’s award.

An appropriate order will issue separately.
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ORDER

AND NOW this 15'" day of April, 2009, upon
consideration of the defendant Citi Financial Services, Inc.’s
motion to confirmits arbitration award (Docket No. 16), the
plaintiff’s opposition and the defendant’s reply thereto, and for
the reasons stated in the nenorandum i ssued on April 15, 2009, IT
| S HEREBY ORDERED t hat the defendant’s notion is GRANTED. It is
further ORDERED that the plaintiff’'s clains against the defendant
Citi Financial Services, Inc. are DISM SSED WTH PREJUDICE. It is
further ORDERED that judgment is ENTERED in favor of the

defendant G ti Financial Services, Inc. and against the plaintiff
on CitiFinancial Services, Inc.’s breach of contract counterclaim
in the anount of $9,668.67. The Cerk of Court shall mark this

case as cl osed.

BY THE COURT:



[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




