IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N FLUKE ) ClVIL ACTI ON
. ;
CASHCALL, | NC. : NO. 08-5776
VEMORANDUM
Bartle, C. J. March 10, 2009

Now pendi ng before the court is the notion of
plaintiff, Kevin Fluke, to remand this action for |ack of subject
matter jurisdiction to the Court of Conmon Pl eas of Phil adel phia
County under 28 U S.C. 8 1447(c). Plaintiff asserts that the
jurisdictional threshold for danages has not been nmet under the
Cl ass Action Fairness Act of 2005 ("CAFA"), 28 U S.C
8§ 1332(d)(2).

On Novenber 21, 2008, Kevin Fluke, a citizen of
Pennsyl vania, filed this putative class action lawsuit in state
court against CashCall, Inc. ("CashCall"), a California
corporation with its principal place of business there. Fluke
seeks declaratory and injunctive relief conmpelling arbitration on
a class basis and nonetary relief for alleged violations of the
Loan Interest and Protection Law, 41 Pa. Stat. Ann. § 201, and
t he Consuner Di scount Conpany Act, 7 Pa. Stat. Ann. 8 6203. He
clainms that CashCall preys on low incone, |ow credit score
borrowers by maeking | oans with usurious interest rates and fees.

The class of borrowers he seeks to represent are "citizens" of



Pennsyl vani a who have been or are currently being subjected to
unl awful interest rates and fees.

On Decenber 12, 2008, CashCall renoved the action to
this court on the ground that the requirenents of m ninal
diversity of citizenship and of the anmount in controversy have
been satisfied pursuant to CAFA, 28 U S.C. § 1332(d)(2) and 28
U S.C. 88 1441, 1446, and 1453. The CAFA vests ori gi nal
jurisdiction over class actions in the district courts where the
amount in controversy exceeds $5 million exclusive of interest
and costs, and where any nenber of the class of plaintiffs is a
citizen of a state different fromany defendant. 28 U. S.C.

§ 1332(d)(2)(A). As noted above, plaintiff disputes that the
damage t hreshol d has been net. The conplaint states in Paragraph
24: "Although the clains are nunerous, the total aggregate
dol | ar amobunt of the clains, with interest and attorneys' fees,
is less than $5 mllion."

I .

Plaintiff seeks to represent a class of Pennsyl vania
citizens who obtained a |oan from CashCall for |ess than $25, 000
where the stated interest rate was greater than 6% and interest
paynents were made to CashCall within the |ast four years. The
conpl aint alleges CashCall charged and collected interest at the
rate of 99% per annumon its |oans totaling $25,000 or |ess.
According to Fluke, CashCall is able to collect these usurious
rates of interest because it targets unsophisticated | ow incone

and low credit score borrowers. 1In addition to the all eged
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unl awful interest rates, Fluke conplains about the $75 "l oan
origination fee" charged by CashCall on all loans it originates.
Fl uke's $2,600 | oan from CashCall, which he obtained online, was
subject to the $75 loan origination fee and a 99. 16% APR. He has
paid $2,842.88 to CashCall in repaynent but has since stopped
doing so. Hs claim he nmaintains, is typical of the clains of

t he cl ass.

In a February 19, 2009 letter to counsel for CashCal
and this court, Fluke's counsel reiterated what is said in the
conplaint. This letter stated that "under no circunstances wl|
plaintiff, individually or as a class representative, claimor
seek to recover nore than $5 nmillion in this action, exclusive of
interest and costs.” Fluke has subsequently reaffirmed this

position.?

1. Fluke's reply to CashCall's anended opposition to the notion
to remand reaffirns his position in the follow ng paragraph:

Plaintiff certifies and stipul ates that
pursuant to his Conplaint and letter of
February 20, 2009 [sic], the anobunt in
controversy, individually and for the class,
is less than $5 mi|. Plaintiff individually
and for the plaintiff class has not, does not
now, and will not in the future all ege,
assert, claim seek, accept or recover in
this action nmore than $5 m ., exclusive of
interest and costs, and will be bound by this
certification in federal and state court and
in arbitration.

Pl."s Reply to Def."s Am Qpp'n to Mdt. to Remand, p. 2.
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Under 28 U. S.C. § 1441(a), a defendant nay renove,
except as otherw se provided by law, any civil action brought in
a State court where the district courts have original
jurisdiction. However, when jurisdiction is founded on diversity
of citizenship as here, this statute "is to be strictly construed

agai nst renoval ." Sanuel -Bassett v. Kia Mdtors Am, 357 F.3d

392, 396 (3d Cir. 2004). Congress has vested origina
jurisdiction in the district courts under CAFA "of any civil
action in which the matter in controversy exceeds the sum or

val ue of $5,000, 000, exclusive of interest and costs, and is a
class action in which ... any nenber of a class of plaintiffs is
a citizen of a State different fromany defendant[.]" 28 U S.C
8§1332(a)(2). Pursuant to 8 1447(c), a case may be renmanded at
any time before final judgnment if it appears that the district
court lacks subject matter jurisdiction.

In Morgan v. Gay, 471 F.3d 469 (3d G r. 2006), our

Court of Appeals outlined a roadmap for deciding anmount in
controversy chal |l enges in CAFA cases after renoval where the
conplaint expressly limts the requested relief to an anount
bel ow the jurisdictional threshold. It explained that:

1) The party wishing to establish subject
matter jurisdiction has the burden to prove
to a legal certainty that the anmount in
controversy exceeds the statutory m ninum 2)
A plaintiff, if permtted by state | aws, may
l[imt her nonetary clainms to avoid the anount
in controversy threshold; and 3) Even if a
plaintiff states that her clainms fall bel ow
the threshold, this Court nust |look to see if
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the plaintiff's actual nonetary demands in

t he aggregate exceed the threshold,

irrespective of whether the plaintiff states

that the demands do not. Key to the present

matter is that the plaintiff's pleadings are

not dispositive under the | egal certainty

test. This Court's task is to exam ne not

just the dollar figure offered by the

plaintiff but also her actual |egal clains.
|d. at 475.2

The class action clains in Mdrgan asserted viol ations
of the New Jersey Consuner Fraud Act and common | aw causes of
action for fraud, unjust enrichment, and breach of warranties in
connection with the alleged fal se advertising of a skin cream
Id. at 471. The conplaint sought trebl ed conpensatory damages,
puni tive danmages, an injunction, interest, court costs and
attorneys' fees. As here, plaintiff pleaded that the "total
anount of such nonetary relief for the class as a whole shall not
exceed $5 million in sumor value." 471 F.3d at 472.

L.

Under Morgan, CashCall bears the burden to prove to a
| egal certainty that the amount in controversy exceeds $5
mllion. Fluke's avernent in the conplaint that the clains of
the putative class fall below the $5 nmillion statutory m ni num

are not conclusive. As the Court of Appeals enphasized, "the

2. Sanuel -Bassett, 357 F.3d at 396, decided two years prior to
Morgan, inforns our analysis insofar as it adopted the "l egal
certainty"” test for anmount in controversy challenges in the
removal context. Additionally, Frederico v. Honme Depot, 507 F.3d
188 (3d Cr. 2007) is also informative because it confirmed that
Morgan applies where, as here, the plaintiff states that the
anount in controversy falls below the statutory m ni num
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plaintiff's pleadings are not dispositive under the |egal
certainty test." 1d. Instead, this court nust exam ne the
actual aggregate nonetary demands to determ ne whet her they
exceed the threshold, irrespective of plaintiff's assertions to
the contrary. This court's task is to scrutinize "not just the
dollar figure offered by the plaintiff but also the actual |egal
clains asserted.” |d.

In exam ning the jurisdictional issues presented by
Fl uke and CashCall, we are cogni zant of the |egislative history
of CAFA to avoid "substantial, burdensone discovery." Judiciary
Comm ttee Report on Class Action Fairness Act, S. Rep. No. 109-
14, at 44 (1lst Sess. 2005). In discussing the statutory
exceptions to federal diversity jurisdiction for class actions,
the Judiciary Comm ttee expl ai ned:

[ T]he Comm ttee cautions that these
jurisdictional determ nations should be nmade
largely on the basis of readily avail able
information. Allow ng substanti al,

bur densone di scovery on jurisdictional issues
woul d be contrary to the intent of theses
provi sions to encourage the exercise of
federal jurisdiction over class actions. For
exanpl e, in assessing the citizenship of the
vari ous nmenbers of a proposed class, it would
in nost cases be inproper for the naned
plaintiffs to request that the defendant
produce a list of all class nenbers (or
detailed information that would allow the
construction of such a list), in many

i nstances a massi ve, burdensone undert aki ng
that will not be necessary unless a proposed
class is certified. Less burdensone neans
(e.qg., factual stipulations) should be used
in creating a record upon which the
jurisdictional determ nations can be made.



In light of this warning from Congress, we w || decide
this notion to remand based on the information readily avail able
to us.

According to the conplaint, Fluke seeks treble the
annual i zed interest paid in excess of 6% and treble the $75 | oan
origination fee for each of the proposed class nenbers. The
Decl arati on of Jordana G |den, Associate Ceneral Counsel for
CashCal |, states that CashCall marketed and serviced 3,618 | oans
to Pennsyl vania consuners with principal anmounts of $1,075 to
$5,075 for a total principal anmount of $10,616,850. The
conplaint further sets forth that the annualized interest rate
charged on the majority of these |loans is 99% and each | oan was
subject to a $75 loan origination fee. Based on these figures,
Ms. G lden concludes that the anobunt in controversy for the
clainms of the class exceeds $5 mllion.

I n response, Fluke challenges CashCall's nethod of
conputation. First, he contends that CashCall incorrectly
cal cul ates the anbunt in controversy by using the amount of | oans
i ssued to Pennsyl vania "consuners." According to Fluke, it is
possi bl e that not all of CashCall's Pennsyl vania "consuners" are

Pennsyl vania "citizens,"” given that citizenship requires
residency with an intent to remain indefinitely. Krasnov v.
Di nan, 465 F.2d 1298 (3d Cr. 1972).

In response, CashCall submtted another, nore detailed
Decl aration from Jordana G | den addressing the "consuner"” versus

"citizen" dispute. M. Glden asserts that she identified 3,618
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consuners w th Pennsyl vani a addresses and Pennsyl vani a drivers
licenses. CashCall argues that address and |icense information
establ i shes evidence of citizenship.

It is well settled that "citizenship is synonynous with

domcile,” which is a person's "true, fixed and pernmanent hone

and place of habitation.” MCann v. Newran lrrevocabl e Trust,

458 F.3d 281, 286 (3d GCir. 2006). In determning domcile, a
court may consider the |location of a person's place of residence,
as well as his or her exercise of political rights, place of

busi ness, nmenbership in unions and ot her organizations, and

drivers' |icense and vehicle registration. [d.; Krasnov v.

Di nan, 465 F.2d 1298 (3d GCir. 1972). Address and drivers
license informati on has been deened sufficient for determning
the citizenship of putative class nenbers for diversity of

citizenship purposes under CAFA in Fuller v. Hone Depot Services,

LLC, No. 07-1268, 2007 W. 2345257 (N.D. Ga. Aug. 14, 2007).
Moreover, plaintiff asserts that CashCall markets its loans to
"low incone - low credit score borrowers."” If true, it seens
unlikely that these individuals have multiple addresses, hones,
or residences to conplicate the citizenship inquiry. Under the
circunstances, we conclude that the address and |icense
information is sufficient to determne to a legal certainty the
citizenship of CashCall's borrowers. Accordingly, all 3,618
consuners identified by CashCall will be considered putative

cl ass nenbers.



Al ternatively, Fluke clains that the anmount in
controversy is less than $5 nmillion even assunming that all 3,618
| oans were issued to Pennsylvania citizens. He estimates his
i ndi vi dual damages as $814. 23, which includes treble the anount
of excess interest over the lawful rate of 6% that he has paid to
date and a 30% contingency attorney fee. Assuming this is a
typical claim as he does, the total danmages woul d anount to
approximately $3 mllion (3,618 nultiplied by $814.23).

However, Ms. G lden asserts that she was able to
determ ne that CashCall collected nore than $5, 000, 000 i n what
plaintiff ternms "excess interest"” from Pennsylvania "citizens,"
which is interest above the statutory threshold of 6% G I den
Decl ., Jan. 22, 2009, 1 8. M. Glden nade this determ nation
after reviewing the records of the 3,618 | oans nade by First Bank
of Delaware to individuals with a Pennsyl vani a address and
Pennsyl vania driver's license for the class period.® She
calculated the interest collected by CashCall by taking the
di fference between the anmount of interest actually paid by the
3,618 Pennsyl vania citizens and the anmount of interest that would
have been paid on the same | oan anbunts and the sanme dates with

"an interest rate such that the APR cal cul ation yielded 6% " See

3. CashCall alleges it marketed and serviced | oans for First
Bank of Del aware, a bank chartered and headquartered in the State
of Del aware. See CashCall's Am Qpp'n to Mot. to Remand, p.2
According to CashCall, First Bank of Del aware sets the credit
standards for the | oans, performs the | oan underwiting and

el ectronically disburses the | oan proceeds. |1d. First Bank of
Del aware provided M. Fluke with his | oan.
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G lden Decl., Jan. 22, 2009, 1 9. She further states that
CashCal | collected nore than $450,000 in | oan fees.

CashCall has established to a |legal certainty through
the affidavits of Jordana G lden, its Associate Ceneral Counsel,
that the anpbunt in controversy, that is, the treble damages
sought for excess interest and | oan fees collected fromthe
class, plus attorneys' fees, neets the "in excess of $5 mllion"
jurisdictional threshold under CAFA. Notw t hstandi ng what
plaintiff has pleaded in his conplaint, he has failed to limt
the nonetary clains on behalf of the class to $5 million or |ess.
Morgan, 471 F.3d 469, 475 (3d G r. 2006).

Based on the readily available information, this court
has subject matter jurisdiction over this action under CAFA
Accordingly, we will deny the notion of plaintiff to remand this

action to the Court of Conmon Pl eas of Phil adel phia County.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KEVI N FLUKE ) C VIL ACTI ON
. )

CASHCALL, | NC. NO. 08-5776
ORDER

AND NOW this 10th day of March, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiff, Kevin Fluke, to remand this action
to the Court of Common Pl eas of Phil adel phia County is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



