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VEMORANDUM & ORDER
McLaughlin, J. March 9, 2009

The plaintiff in this case has all eged several causes
of action arising frominjuries received during and after surgery
as aresult of a faulty “pain punp” that delivered an anaesthetic
into his shoulder. The defendants are manufacturers and
pharmaceuti cal conpanies all egedly responsible for testing and
devel opi ng the pain punp, as well as an enpl oyee of one
manuf acturer, Leslie Hubbard Jacobson, who acted as a sales
representative for the defendant I-Fl ow

The plaintiff’s first count is for sinple negligence
agai nst all defendants. He clains all of the defendants had a
duty to warn health care providers and consuners of the risks and
dangers associated with the pain punp, which they violated by
failing to conduct tests on the device, manufacturing the device,
failing to disclose risks to the nmedical conmunity and pronoting
t he device. The second count is for negligent m srepresentation
by I-Fl ow and Jacobson, who allegedly knew or should have known
that they were m srepresenting their product as safe. The third

count is for fraud and m srepresentati on agai nst |-Fl ow and



Jacobson, based on the same behavior. The fourth count is a
strict product liability claimagainst |I-Flowfor placing the
pain punp in the streamof comrerce. The fifth count is a strict
l[tability failure to warn claimagainst I-Flow. And the sixth
count is for punitive damages as to all defendants.

This case was originally filed in the Phil adel phi a
County Court of Common Pleas, Cvil Division. The defendants
removed the case to this Court on January 5, 2009, claimng that
the Court could exercise diversity jurisdiction over the matter
pursuant to 28 U.S.C. 8 1332. On the face of the plaintiff’s
conpl aint, however, the parties are not conpletely diverse. Both
the plaintiff and Leslie Hubbard Jacobson are citizens of
Pennsyl vani a. The defendants cl ai mthat Jacobson is fraudulently
joined to this case and should be ignored for the purposes of
determ ning jurisdiction under 8§ 1332.

The Court issued an Order on January 30, 2009,
requiring the parties to brief the issue of Jacobson’s possible
fraudul ent joinder. Subsequently, the plaintiff also filed a
notion to remand this case to Pennsylvania state court on the
basis of this Court’s lack of jurisdiction. The issue has now
been fully briefed and the Court finds that the plaintiff has
stated a col orabl e cl ai m agai nst Jacobson. Therefore, the Court
finds that conplete diversity anong the parties is absent and

will remand this case to the Court of Common Pl eas.



The United States Court of Appeals for the Third
Crcuit has outlined the neans of assessing whether a party is
joined solely for the purpose of defeating the requirenents of
federal jurisdiction.

[J]oinder is fraudulent ‘where there is no reasonabl e
basis in fact or col orable ground supporting the claim
agai nst the joined defendant, or no real intention in
good faith to prosecute the action against the

def endant or seek a joint judgnment.’ A district court
nmust resolve all contested issues of substantive fact
in favor of the plaintiff and nust resol ve any
uncertainties as to the current state of controlling
substantive law in favor of the plaintiff. ‘If there
is even a possibility that a state court would find
that the conplaint states a cause of action agai nst any
one of the resident defendants, the federal court nust
find that joinder was proper and remand the case to
state court.’

Boyer v. Snap-On Tools, 913 F.2d 108 (3d G r. 1990)(citations

omtted). A district court nust be careful not to delve too
deeply into the nerits of a clai mwhen determ ning whet her a
party’s joinder was proper. “[B]ecause it is possible that a
party is not fraudulently joined, but that the clai magainst that
party ultimately is dism ssed for failure to state a clai mupon
which relief may be granted, the district court [errs] in
converting its jurisdictional inquiry into a notion to dism ss.”

In re Briscoe, 448 F.3d 201, 218 (3d Cir. 2006)(interna

guotations omtted).
The plaintiff has sued Jacobson on the basis of her
pronotion, marketing and sale of the allegedly defective pain

punps. The conpl aint alleges that Jacobson nade fal se statenents
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to physicians regarding the safety of the pain punps while
knowi ng that those physicians would rely on the allegedly fal se
representations. Conpl., 1Y 22-26.

The defendants have argued that the plaintiff cannot
state a col orabl e cl ai magai nst an enpl oyee-def endant on the
basis of her enployer’s failure to provide adequate information.
Defs’ Br. at 7. The law of this Circuit contradicts that

position. In Boyer v. Snap-On Tools Corp., the United State

Court of Appeals for the Third Crcuit reversed a grant of
summary judgnent entered by the district court and ordered that
the case be remanded to state court. 913 F.2d 108 (3d G r
1990). In Boyer, the plaintiff had brought clainms of, anong
ot hers, fraud and deceit against both a corporation and two
i ndi vi dual enpl oyees, a branch manager and a field manager. 1d.
The Court stated:
[T]his is not a case where the action against the
i ndi vi dual defendants is defective as a matter of |aw
: Under Pennsylvania |law there is a cause of
action agai nst enpl oyees whose fraud and
m srepresentations contributed to plaintiff's danmages,
even if these actions were taken in the course of their
enpl oynent .

ld. at 111-12.1

The def endants have argued that Boyer should be read to
apply only to actions asserted agai nst corporate officers who are
j oi ned as defendants. Boyer itself was not so limted; there is
no indication in that opinion that either the branch nmanager or
field manager was a corporate officer of Snap-On Tool s
Cor por ati on.
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Because the plaintiff has stated a colorable claim
agai nst the defendant Leslie Hubbard Jacobson, and because the
presence of Jacobson as a defendant in this suit destroys
conplete diversity anong the parties, the Court finds that it
does not have jurisdiction over this nmatter. The case wll be
remanded to the Court of Conmon Pl eas.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JASON MANFREY : ClVIL ACTI ON
V.
| - FLOW CORPORATI ON, et al. NO. 09- 0034
ORDER

AND NOW this 9" day of March, 2009, upon
consideration of the plaintiff’s notion to renmand (Docket No.
21), the defendants’ nenorandum regardi ng fraudul ent joi nder
(Docket No. 26), the defendants’ opposition to the plaintiff’s
notion (Docket No. 28), the plaintiff’s notice of supplenental
authority in support of his notion to renmand (Docket No. 34) and
t he defendants’ response thereto, IT | S HEREBY ORDERED t hat the
above captioned case is REMANDED to the Court of Conmon Pl eas of
Phi | adel phia County. It is further ORDERED that the plaintiff’s
request for the award of fees is DENIED and that each side is to

bear its own costs.

BY THE COURT:

[s/Mary A. MLaughlin
MARY A. MLAUGHLI N, J.




