IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD J. MAZZUCA
ClVIL ACTI ON NO. 08-1967
Plaintiff
VS.
U S. SECURI TY ASSOCI ATES, | NC.

Def endant

HENRY S. PERKI N March 3, 2009
United States Magistrate Judge

VEMORANDUM

This matter is before the Court on Defendant U. S.

Security Associates, Inc.”s Mdtion to Dism ss and Menorandumin
Support for Failure to Conply with Court’s Order; for Failure to
Prosecute, and for Sanctions filed Decenber 18, 2008. On January
29, 2009 and February 5, 2009, the Court held hearings to show
cause why sanctions should not be inposed against Plaintiff for
his failure to conply with this Court’s discovery order. Having
revi ewed and considered the contentions of the parties as well as
the transcripts of the show cause hearings, the Court is prepared
torule on this matter.

| . EFACTUAL BACKGROUND

Plaintiff commenced this action by filing a Conpl ai nt
in the Court of Conmon Pleas of Lehigh County, Pennsylvania, on
April 15, 2008. 1In so doing, Plaintiff alleged w ongful

term nation of enploynent in violation of the Age Di scrimnation



i n Enpl oynent Act of 1967, 29 U.S.C. 8§ 621, et seq. and the

Pennsyl vani a Hunan Rel ations Act, 43 P.S. § 951, et seq.
Plaintiff averred that he was termnated fromhis position as a
Loss Prevention O ficer on January 25, 2007, because of his age,
and because he held the highest seniority of any other Loss
Prevention O ficers. On April 25, 2008, Defendant renoved the

matter to this Court pursuant to 28 U.S.C. § 1331.

1. PROCEDURAL HI STORY

On Septenber 8, 2008, follow ng a tel ephone status
conference with all parties, the Court issued a Rule 16
Scheduling Order setting forth the case nanagenent deadl i nes.
The Rule 16 Scheduling Order, as anended on Septenber 11, 2008,
provided that all discovery in the case was to be conpl eted by
Decenber 11, 2008, and that all dispositive notions be filed and
served by January 12, 20009.

On Septenber 18, 2008, Defendant propounded its First
Set of Interrogatories and First Requests for Production on
Plaintiff. After the deadline for discovery responses had
passed, counsel for Defendant contacted Plaintiff’s counsel
regardi ng the outstandi ng di scovery, but received no response.
More specifically, on October 31, 2008, Defendant’s counsel sent
Plaintiff’s counsel a letter via U S. mail requesting responses
toits multiple discovery requests. After Plaintiff failed to

respond to this letter, Defendant’s counsel attenpted to contact



Plaintiff’s counsel via tel ephone on Novenber 14, 2008.
Plaintiff’s counsel did not return the call and failed to provide
any di scovery responses.

Pursuant to the Court’s procedures, Defendant sought
the intervention of the Court by forwarding an informal letter
nmotion to conpel for resolution on Novenber 24, 2008. In so
doi ng, Defendant’s counsel advised the Court that it was seeking
conpl ete responses to the witten discovery it had previously
propounded on Plaintiff. |In addition, counsel for Defendant
advised that Plaintiff had not yet submtted any Rule 26(A) (1)
initial disclosures to Defendant.

Based on defense counsel’s informal letter notion, a
t el ephoni ¢ di scovery conference was ordered on Novenber 25, 2008
to be held on Decenber 4, 2008 between the Court and both
counsel. During the Decenber 4, 2008 conference, Plaintiff’s
counsel admtted that no di scovery responses had been served on
Def endant. |In addition, counsel for Plaintiff advised that,
despite his attenpts to contact Plaintiff, he had not heard from
the Plaintiff since Septenber 2008.

On Decenber 4, 2008, the Court issued an Order
directing Plaintiff to provide his initial disclosures and ful
and conpl ete responses to Defendant’s First Set of
I nterrogatories and First Requests for Production of Docunents on

or before Monday, Decenber 15, 2008. This Order, which



referenced Fed. R CGv. P. 37(b)(2)(A(i)-(vi) and 37(d)(3), also
advised Plaintiff that the failure to conply could result in the
i nposition of sanctions including, but not limted to, paynent of
attorney’s fees and dismssal of this civil action. On that sane
date, both at the request of Defendant and because of Plaintiff’s
failure to provide discovery in a tinmely fashion, the Court

i ssued an additional Order extending all case managenent
deadl i nes by sixty days.

On Decenber 18, 2008, Defendant U. S. Security
Associates, Inc.’s Motion to Dism ss and Menorandum in Support
for Failure to Conply with Court’s Order; for Failure to
Prosecute, and for Sanctions was filed.' Because of Plaintiff’'s
conti nued nonconpliance wth discovery and the Court’s Decenber
4, 2008 Order, Defendant now noves for entry of sanctions in the
formof dismssal of the Conplaint in its entirety. Defendant
al so seeks paynent of expenses caused by Plaintiff’s failure to
respond to discovery and conply with the Court’s O der

On Decenber 24, 2008, the Court entered an Order
scheduling a hearing for January 29, 2009 to show cause why
sanctions should not be inposed against Plaintiff for failure to
conply with the Decenber 4, 2008 Order. The Decenber 24, 2008

Order directed counsel for Defendant to provide a list of al

Plaintiff did not file aresponse to thismotion. Any such response would have been due by January
5, 2009.



expenses and fees incurred as a result of Plaintiff's failure.
The Order further required counsel for Plaintiff to forward a
copy of the Order to his client and directed Plaintiff and his
counsel to personally appear at the January 29, 2009 hearing. On
Decenber 30, 2008, counsel for Defendant filed his Item zation of
Costs seeking nonetary sanctions in the amount of $2,475. 00.

Plaintiff’s counsel and Plaintiff failed to appear at
t he hearing on January 29, 2009. After attenpting to contact
Plaintiff’s counsel via tel ephone, the Court |learned fromhis
associate attorney that he was involved in an arbitration
proceedi ng in Philadel phia. After acknow edging on the record
that appropriate notice of the hearing had been given to al
parties via electronic filing, and because no one from
Plaintiff’s counsel’s office had informed the Court that they
were unable to attend the hearing as schedul ed, the Court
proceeded with the hearing.

At the hearing, the Court placed on the record the
procedural history of this matter. Thereafter, defense counsel
argued that, based on this history, Plaintiff had shown no intent
to proceed with this case and requested that the matter be
dismssed inits entirety. Defense counsel also requested
perm ssion to anend his Item zation of Costs to include tine
spent in relation to attendance at the hearing and preparation

for the hearing. The anount in which counsel for Defendant seeks



nonetary sanctions, therefore, increased to $3,119. 00.

After the hearing had concluded, and the record of the
heari ng had been cl osed, the Court received a phone call from
Plaintiff’s counsel who requested an opportunity to address the
Court. The Court subsequently held a tel ephone conference on the
record with both counsel. During the conference, counsel for
Plaintiff apol ogized for mssing the hearing and advised that his
staff did not receive notice of the hearing that had taken pl ace
earlier that day. Counsel for Plaintiff also admtted to the
Court that he had difficulty conmmunicating with the Plaintiff and
had not heard from himsince Septenber 2008. Wth respect to
notice, the Court rem nded counsel for Plaintiff that notice of
t he hearing had been given via electronic notification to two e-
mai | addresses registered to counsel.? Mreover, the Court noted
that Plaintiff had also failed to respond to Defendant’s notion
to dismss filed Decenber 18, 2008,° and Defendant’s item zation
of costs filed Decenber 30, 2008. For these reasons, the Court
declined to allow additional testinony, argunment or briefing.

However, because it became clear to the Court that the
Plaintiff hinself had never actually received notice of the

January 29, 2009 hearing, the Court entered an Order on February

2 Counsel for Plaintiff did not dispute the e-mail addresses identified by the Court.

3 Plaintiff’ s response to Defendant’s motion to dismiss was required to be filed by January
5, 20009.



2, 2009 scheduling a second hearing for February 5, 2009 so as to
allow Plaintiff an additional opportunity to respond to the
Court’s rule to show cause order. The Court notes that no

di scovery was exchanged and no attenpt to prosecute this matter
was made by Plaintiff in response to this Order or any other
court order for that matter. To the contrary, counsel for
Plaintiff responded to this Order by serving a letter on the
Court dated February 4, 2009, which stated, in pertinent part, as

foll ows:

| have received permssion fromny client to
wi thdraw all federal clains, with prejudice.
At that point, your Honor will no | onger have
jurisdiction over this case and we woul d t hen
seek a remand of this case to the Lehigh
County Court of Conmmon Pleas. | realize that
Def endant still has the right to file a
Motion for Sanctions notw thstanding the

w t hdrawal of the federal clains. By the
sane token, the Plaintiff also has a
concomtant right to voluntarily wthdraw his
federal clainms in the case at bar.

| am sending this letter to your Honor in the
hope that perhaps the hearing tonmorrow w ||
not be necessary, or, in the expectation that
perhaps it can be rescheduled on a later date
for consideration of other outstanding

I Ssues.

Bot h counsel for Plaintiff and Plaintiff were present
at the February 5, 2009 hearing. At the hearing, counsel for
Plaintiff continued to provide the Court with explanations as to
why no one was present on behalf of Plaintiff at the January 29,

2009 hearing. After listening to Plaintiff, the Court nmade it



cl ear, and defense counsel agreed, that Plaintiff’s failure to
attend the January 29, 2009 hearing would not be sanctionable.?
Al though Plaintiff and his counsel provided explanation for their
failure to attend the prior hearing, no reasons were given for
Plaintiff’s failure to provide discovery, his non-conpliance with
the Court’s Order, or his failure to prosecute this case. In
fact, Plaintiff expressed, through his counsel, that he no | onger
wi shed to pursue his clains in federal court and requested that
his federal claimbe dismssed.

The day after the second hearing, on February 6, 2009,
Plaintiff filed a Mdtion Seeking Voluntary D sm ssal of
Plaintiff’s Action Pursuant to F.R C.P. NO 41(a)(2). Plaintiff’s
noti on was not acconpanied by a brief. By this notion, Plaintiff
nmoves for voluntary dism ssal of his federal cause of action and
requests that his state | aw cause of action arising under the
Pennsyl vani a Human Rel ati ons Act be remanded to the Lehigh County
Court of Common Pleas. Defendant’s Response in Qpposition to
Plaintiff’s Mtion Seeking Voluntary D sm ssal was filed on
February 13, 2009. In response, Defendant avers that Plaintiff’s
efforts to avoid an adverse decision by attenpting to dismss his
federal clainms under Rule 41(a)(2) is inproper under the Federal

Rul es of Civil Procedure. I n additi on, Defendant contends that,

4 This Memorandum, therefore, focuses on Plaintiff’s continued noncompliance with our December

4, 2008 discovery order as well as Plaintiff’s failure to prosecute.
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even in the absence of federal clains, this Court has original
jurisdiction of this action by virtue of diversity, 28 U S.C. §
1332.

L. LEGAL STANDARD

Courts may dism ss actions and tax expenses as
sanctions against a party who fails to obey a court order. Fed.
R Cv. P. 37(b)(2) (A)(v). Rule 37 of the Federal Rules of Cvil
Procedure provides, in pertinent part, as foll ows:

(b) Failure to Conply with a Court Order.

(2) Sanctions in the District Were the Action |Is
Pendi ng.

(A) For Not beying a Discovery Order. If a party
or a party’s officer, director, or managi ng agent
- or a witness designated under Rule 30(b)(6) or
31(a)(4) - fails to obey an order to provide or
permt discovery, including an order made under
Rul e 26(f), 35, or 37(a), the court where the
action is pending may issue further just orders.
They may include the foll ow ng:

(1) directing that the matters enbraced in the
order or other designated facts be taken as
establi shed for purposes of the action, as the
prevailing party cl ains;

(11) prohibiting the disobedient party from
supporting or opposing designated clains or
defenses, or fromintroduci ng designated matters
i n evidence;

(ti1) striking pleadings in whole or in part;

(i1v) staying further proceedings until the order

i s obeyed;

(v) dism ssing the action or proceeding in whole
or in part;

(vi) rendering a default judgnent against the

di sobedi ent party; or

(vii) treating as contenpt of court the failure to
obey any order except an order to submt to a
physi cal or nmental exam nation.

9



(C Paynent of Expenses. Instead of or in addition
to the orders above, the court nust order the

di sobedi ent party, the attorney advising that
party, or both to pay the reasonabl e expenses,
including attorney's fees, caused by the failure,
unl ess the failure was substantially justified or
ot her circunstances nmake an award of expenses

unj ust.

Fed. R Cv. P. 37(b)(2)(C. Rule 37 should not, however, “be
construed to authorize dismssal of [a] conplaint because of
petitioner’s nonconpliance with a pretrial production order when
it has been established that failure to conply has been due to
inability, and not to willfulness, bad faith, or any fault of

petitioner.” Nat'l Hockey Leaque v. Metro. Hockey O ub, 427 U S

639, 640 (1976)(quoting Societe Internationale v. Rogers, 357

U.S. 197, 212 (1958)).

The United States Court of Appeals for the Third
Circuit (“Third Crcuit”) has stated that “dism ssal is a drastic
sanction and should be reserved for those cases where there is a
clear record of delay or contumaci ous conduct by the plaintiff.”

Poulis v. State FarmFire & Cas. Co., 747 F.2d 863, 866 (3d CGr

1984) (quoting Donnelly v. Johns-Manville Sales Corp., 677 F.2d

339, 342 (3d Cir. 1982)). Under Poulis, a court may enter
default against a party as a sanction after considering the
followng six factors: (1) the extent of the party’s personal
responsibility; (2) the prejudice to the adversary caused by the

failure to neet scheduling orders and respond to discovery; (3)
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whet her the party has a history of dilatoriness; (4) whether the
conduct of the party or the attorney was willful or in bad faith;
(5) the effectiveness of sanctions other than dism ssal, which

entails an analysis of all of alternative sanctions; and (6) the
meritoriousness of the claimor defense. 747 F.2d at 867-68. It
i's not necessary that each factor be satisfied for a sanction to

be appropriate. Ware v. Rodale Press, Inc., 322 F.3d 218, 221

(3d Cr. 2003); Hoxworth v. Blinder, Robinson & Co., Inc., 980

F.2d 912, 919 (3d Gr. 1992); H cks v. Feeney, 850 F.2d 152, 156

(3d Cir. 1988), cert. denied, 488 U S. 1005 (1989). These

factors are to be “weighed by the district courts in order to
assure that the ‘extrene’ sanction of dismssal or default is
reserved for the instances in which it is justly nerited.”

Poulis, 747 F.2d at 870.

| V. DI SCUSSI ON
A Application of the Poulis Factors.
1. Plaintiff's Personal Responsibility.

In the present action, Plaintiff never responded to
Def endant’ s di scovery requests and Plaintiff’s counsel never
responded to defense counsel’s attenpts to contact himregarding
out st andi ng di scovery. Further, Plaintiff’s counsel admtted to
the Court on two separate occasions that Plaintiff failed to
respond to counsel’s attenpts to reach himregardi ng di scovery

responses or this matter in general. Plaintiff is therefore

11



personal ly responsible for his failure to respond and nove this
case forward.

2. Prejudice to the Adversary.

Def endant has been prejudiced in that it has not been
able to effectively prepare its defense of this matter w t hout
any initial disclosures or discovery responses. There has al so
been nonetary prejudice to Defendant by Plaintiff’s conduct in
this matter. The Third Grcuit has noted that prejudice includes
“the irretrievable | oss of evidence, the inevitable dimm ng of
W t nesses’ nenories, or the excessive and possibly irrenedi abl e
burdens or costs inposed on the opposing party.” Adans v.

Trustees of N.J. Brewery Empl oyees’ Pension Trust Fund, 29 F.3d

863, 874 (3d Cir. 1994). In addition to the instant Mbotion,

Def endant’ s counsel attenpted to contact Plaintiff’s counsel on
numer ous occasions in an effort to resolve discovery issues

am cably and subsequently prepared two nmenorandum letters to

t heCourt regardi ng overdue discovery, which has never been
answered. Defendant encountered | ack of cooperation fromthe
Plaintiff where the Plaintiff should cooperate under the Federal

Rules. Poulis, 747 F.2d at 868 (citing Link v. Wabash R R Co.,

370 U.S. 626, 633 (1962)).

3. Plaintiff's Hstory of Dilatoriness.

Plaintiff has been dilatory throughout this litigation.

The Third Crcuit has stated that “[e] xtensive or repeated del ay

12



or delinquency constitutes a history of dilatoriness, such as
consi stent non-response to interrogatories, or consistent
tardiness in conplying wwth court orders.” Adans, 29 F. 3d at
874. Plaintiff failed to respond to Defendant’s witten

di scovery propounded over five nonths ago, and has al so ignored
this Court’s Order directing himto respond. Plaintiff has

of fered no explanation or excuse for his failure to respond to

di scovery or conply with this Court’s Oder. Plaintiff’s conduct
has been dil atory.

4. VWhet her the Conduct of the Party or His Attorney
Was WIlful or in Bad Faith.

Under this factor, the District Court nust consider
whet her the conduct was “the type of willful or contunmacious
behavi or which was characterized as flagrant bad faith.” Adans
29 F. 3d at 875 (internal quotation marks and citation omtted).
Cenerally, “[willfulness involves intentional or self-serving
behavior.” 1d. In this matter, it is clear that counsel for
Plaintiff never responded to defense counsel’s witten
correspondence or phone calls. This lack of conmunication may
have been due, in part, to Plaintiff’s own |ack of conmunication
with his counsel. |In fact, counsel for Plaintiff admtted on
nore than one occasion that he had not heard fromhis client for
several nmonths. W note, however, that counsel for Plaintiff did
not aid Defendant’s counsel or this Court by alerting us about

his comunication issues with Plaintiff until a significant

13



period of tinme |lapsed. Further, this Court notes that no

di scovery was provided to Defendant and no attenpt to prosecute
this matter was nmade by Plaintiff since the filing of the
Complaint. This continued refusal to prosecute anobunts to bad
faith.

5. Ef f ecti veness of Sanctions O her Than Di sm ssal.

The Third Crcuit has held that “[wjhen a Plaintiff
fails to prosecute his action, outside of dism ssal of the
action, the Court cannot envision a sanction that would be

appropriate.” Briscoe v. Klaus, 538 F.3d 252, 262 (3d Cr

2008). Although this Court also recommends that nonetary
sanctions shoul d be inposed against Plaintiff, those sanctions
alone are insufficient to alert Plaintiff that his conduct wll
not be tolerated by this Court. Plaintiff's failure to respond
to discovery, his continued disregard of this Court’s Order and
his continued failure to prosecute, all warrant dism ssal of this
action.

6. Meritoriousness of the daim

The final Poulis factor for this Court to examne is
whet her a claimappears to be neritorious. The standard for
meritoriousness is whether the allegations of the pleadings, when
considered at trial, “would support recovery by plaintiff or
woul d constitute a conplete defense.” Poulis, 747 F.2d at 870

(citations omtted). Aside fromhis Conplaint, Plaintiff has not

14



put forth any information which would support his recovery, as he
has not presented any actual evidence of age discrimnation. W
note further that, after investigating the claim the Equal
Enpl oyment Opportunity Comm ssion was unable to concl ude that any
statute had been violated, and dism ssed Plaintiff’s charge.

B. Bal ancing the Poulis Factors.

Finally, the foregoing factors are to be “wei ghed by
the district courts in order to assure that the ‘extrene end
sanction of dismssal or default is reserved for the instances in
which it is justly merited.” Poulis, 747 F.2d at 870. In this
case, the balance of factors weigh in favor of dismssal of this
case. Plaintiff's violations of the federal rules and this
Court’ s discovery order have been persistent and flagrant and
resulted in significant delay and waste of judicial resources
W thout justification. Thus, the facts of this case conply with
the requirenents of Poulis regarding dismssal for failure to
conply with rules and orders of court.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD J. MAZZUCA
ClVIL ACTI ON NO. 08-1967
Plaintiff
VS.
U S. SECURI TY ASSOCI ATES, | NC.

Def endant

ORDER

AND NOW this 3¢ day of March, 2009, upon

consi deration of Defendant U.S. Security Associates, Inc.’s
Motion to Dismiss and Menorandumin Support for Failure to Conply
with Court’s Order; for Failure to Prosecute, and for Sanctions
(Dkt. No. 28) filed Decenber 18, 2008; upon consideration of the
|tem zation of Costs (Dkt. No. 30) filed by Defendant on Decenber
30, 2008; upon consideration of the Mdtion Seeking Voluntary
Dismissal of Plaintiff’s Action Pursuant to F.R C.P. NO 41(a)(2)
filed by Plaintiff on February 6, 2009; after hearings held
January 29, 2009 and February 5, 2009; and for the reasons

expressed in the foregoi ng Menorandum

| T IS ORDERED that Defendant’s npotion to disnmss and
for sanctions i s GRANTED
| T 1S FURTHER ORDERED that Plaintiff shall pay to

counsel for Defendant a sanction in the ambunt of $3,119.00, on



or before March 16, 2009.1

IT 1S FURTHER ORDERED that this matter of Ronald J.

Mazzuca v. U S. Security Associates, Inc., CGv. A No. 08-1967,
is DOSMSSED with prejudice in its entirety.
| T 1S FURTHER ORDERED that Plaintiff’s notion seeking

voluntary dism ssal is DENI ED as noot.?

BY THE COURT:

/s/ Henry S. Perkin
HENRY S. PERKI N,
United States Magi strate Judge

! Thi s sanction represents rei nbursenment of counsel fees and

expenses incurred by counsel for Defendant as a result of Plaintiff’sfaluretorespond
to discovery and comply with the Court’s December 4, 2008 Order.

2 Plaintiff’s failure to comply with the local rules provides another reason for the denial of the
motion. Rule 7.1(c) of the Rules of Civil Procedure for the United States District Court for the Eastern District of
Pennsylvania provides that “[€]very motion not certified as uncontested, or not governed by Local Rule 26.1(g), shall
be accompanied by a brief containing a concise statement of the legal contentions and authorities relied upon in
support of the motion.” Any motion that comes before the court without a brief or memorandum of law in support of
the motion may be dismissed out of hand for failure to comply with the Local Rules. See SEC v. Going Platinum,
Inc., No. Civ. A. 03-4191, 2004 U.S. Dist. LEX1S 20082 (E.D. Pa. Sept. 24, 2004)(Gardner, J.)(citing United States
Fidelity & Guar. Co. v. McAuliffe, No. Civ. A. 94-4431, 1996 U.S. Dist. LEX1S 433 (E.D. Pa. Jan. 18, 1996).




