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The defendant, O fice Depot, Inc., agreed to becone
t he anchor tenant in a shopping center being constructed by
plaintiff. The agreenent between the parties specified a date by
whi ch the store would be ready for occupancy. The defendant
|ater withdrew fromthe project, asserting that plaintiff had
failed to nake the proposed space avail able by the specified
deadline. Plaintiff, on the other hand, asserts that the del ay
was caused by the defendant.

Plaintiff brought this action seeking equitable relief:
(1) an injunction conpelling the defendant to establish a store
at the shopping center and to conply with all of the terns of the
agreenent between the parties; and (2) a declaratory judgnent to
the effect that plaintiff was not in breach of the agreenent.
Plaintiff sought injunctive relief on an energency basis. After
a hearing, this Court denied the application for imedi ate
relief, because (1) plaintiff would not suffer irreparable harm

in the absence of immedi ate relief, but rather the case would



await a hearing on an application for prelimnary injunction, in
due course; and (2) it appeared probable that plaintiff had an
adequate renedy at law (a claimfor danages) in any event.

Def endant has now filed a notion to dismss plaintiff’s
conplaint inits entirety, on the theory that equitable relief is
not avail able and that the conpl aint does not actually assert a
claimfor damages. | agree that plaintiff has not established a
basis for injunctive relief, since plaintiff has an adequate
remedy at |aw for damages. | amalso of the view, however, that
plaintiff’s pleadings can properly be interpreted as asserting a
claimfor damages, in the alternative. Accordingly, defendant’s
nmotion to dismss will be deni ed.

An Order foll ows.
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ORDER

AND NOW this 239 day of February 2009, |IT IS ORDERED

1. Def endant’s notion to dismiss plaintiff’s
conplaint is DEN ED

2. Plaintiff may continue to pursue its clains for

damages.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



