IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI CA FIRST INS. CO. : ClVIL ACTI ON
V. :
EDWARD MACLEAN : NO. 08-1138
MEMORANDUM
Dal zel |, J. February 19, 2009

On March 28, 2005, Edward Macl ean shot Brian Scott O r dead

"because he believed it was necessary for self-defense."” Joint

Stip. of Facts at Y 12-13. Sanford D. Beecher, Adm nistrator of

Or's estate,?

i s suing defendant Edward Maclean in the Court of
Conmon Pl eas of Pi ke County ("Beecher Conplaint” or "Beecher
Case") under the Pennsylvania Wongful Death Act, 42 Pa. C.S.A 8
8301, and Survival Act, 42 Pa. C S. A 8 8302. Uica First
| nsurance Conpany ("Utica") issued a honeowner's insurance policy
to Macl ean and has been defending himin the Beecher Case under a
reservation of rights.

In the conplaint Utica filed in our Court, it seeks a
decl aratory judgment that Maclean's killing of Brian Orr ("Brian"
or "Or") was intentional and therefore excluded fromits policy,
whi ch provides liability coverage only for accidents. Utica
requests declarations that the policy does not bind Uica to
def end Maclean in the Beecher Case, or indemify himfor any

damages, particularly punitive or exenplary danages and rel at ed

def ense costs.

! Beecher and Or's Estate are not parties to this
action in our Court.



Utica filed a notion for sumary judgnent, Maclean filed a
response, and Utica replied. Utica has established through
uncontested facts that Maclean intentionally shot Or, and
Macl ean has not identified remaining genuine issues of fact. W
will therefore grant Utica' s notion and enter judgnent in its

f avor.

Fact ual Backgr ound?

The parties filed a Joint Stipulation of Facts, and much of
our recitation of the facts belowrelies on that docunent. Al
ot her facts below are those in the record that Mcl ean does not

contest® or Maclean's own account of the night that Or died.

> W note at the outset that on July 16, 2008, we held
a conference with the parties pursuant to Rule 16 of the Federal
Rul es of G vil Procedure. At that conference, both parties told
us that they did not need any discovery, and Macl ean's counsel
agreed that the case presented legal -- not factual -- issues.

® Macl ean does not contest any of the facts in the
exhibits Utica attached to its notion.

2



A. The | nsurance Policy

Utica i ssued Macl ean a Speci al Honmeowners Policy (No. HOP
125689202), which was in effect from Septenber 12, 2004 to
Septenber 12, 2005. Joint Stip. at T 1. The policy states, "[we
pay, up to our limt, all sunms for which an insured is |iable by
| aw because of bodily injury or property damage caused by an
occurrence to which this coverage applies. W will defend a suit
seeki ng damages if the suit resulted frombodily injury or
property damage not excluded under this coverage." Ex. E* at 8,
Coverage L (enphasis in original renoved in all quotes fromthe

policy); Joint Stip. at § 2. The policy defines occurrence as "an

accident." Ex. E at 2; Joint Stip. at T 3. The "policy does not
apply to bodily injury or property danage which results directly
or indirectly from. . . an intentional act of an insured or an
act done at the direction of an insured." Ex. E at 10-11; Joint
Stip. at § 4. It also "does not cover punitive or exenplary
damages or rel ated defense costs.” Ex. E at "Punitive Damages

Excl usi on" (unnunbered page); Joint Stip. at { 5.

“* Al exhibits were attached to Utica's notion for
summary judgment. Defendant submitted no exhibits with his
response.



B. Macl ean's I nvol vemrent with Or's Death

Except in one inportant respect, which we will discuss
bel ow, the facts in the record before us do not present a
perfectly coherent story of the events that led to Or's death.
In his answer to the state court conplaint, Mclean expl ai ned

5

that Brian Or and Or's wife, Laura, > cane to the defendant's

house on the night of March 28, 2005. Ex. Dat § 3. Brian and

Laura got into a lengthy and violent fight, °

and Brian eventually
| eft Macl ean's house "after physically beating” her. Id. at { 4.
Or returned to Macl ean's house with a | oaded gun, accused

Macl ean of having an affair with Laura, and threatened to kill
defendant. 1d. Macl ean does not know what happened next, but
somehow Orr's "gun was placed on the table."’ 1d. at | 5.

Macl ean unl oaded the gun, and then O r punched hi mand "knocked

himout." 1d.

> The docunents before us refer to Brian Or's wfe
Laura as "Laura Lorenzo" and "Laura Or." W will refer to her as
"Laura."

® The source of the disagreenment between Brian and
Laura is not clear. Laura told police that they were arguing
because Brian accused Macl ean of having an affair with Laura. Ex.
Bat 1. But in his answer, Maclean reported that Laura started
the fight by "demand[ing] that Brian evict his teenage son . .
fromtheir household.” Ex. Dat 1 3. W need not resolve this
conflict to decide Uica' s notion for summary judgnent because it
is not material to the intentionality of Macl ean's shooting of
Or.

“In an interview shortly after the shooting, Maclean
told police that Or threw his gun. According to the police
report, Maclean said that he then got the gun, unloaded it, and
put it in his waistband. Ex. B (Aff. Prob. Cause to Search
Macl ean' s hone) at 2.



After Macl ean regai ned consciousness, Or tried to choke him
and then wal ked toward the |iving room where Macl ean had a gun
cabinet. 1d. at 1 6-7. At this point, Maclean "went into his
bedroom and retrieved his own handgun, fearing for his safety and
his very life." Id. at § 7. Maclean cane into the |iving room
and "Orr once again cane at [Macl ean], appearing to try and grab
for [his] gun. [Maclean] fired the gun in self-defense, hoping
that Brian Or could be stopped fromhis constant aggression and
life threatening actions.” |d. at { 8. See also Joint Stip. at 11
12-13 (Maclean "went to his bedroomto get a | oaded handgun,
returned, and then fired the handgun" at Brian. He "fired the gun
because he believed it was necessary for self-defense.”). Maclean
admtted to the police that he shot Or "to stop [hin]." Ex. B at
2. Regarding the shooting itself, then, the facts consistently
show that Macl ean acted intentionally for the purpose of self
defense. There is no evidence that the shooting was accidental or
negl i gent.

On Septenber 6, 2006, Maclean pled nolo contendere to the

i nvol untary mansl aughter of Or, for which he received a sentence
of eleven and a half to twenty-three nonths of inprisonnent.

Joint Stip. at Y 15-16. At the sentencing hearing on Novenber

30, 2006, Maclean's attorney told the court that the defendant
"*thought for a while, thought for a mnute, he went to his
bedroom he got a revolver that he had. He was concerned because
there was a gun rack in the living roomwith rifles init. He

went out, [Decedent] was by the door, he turned and cane at
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[ Def endant] again and [ Defendant] shot him"'" [d. at § 17 (al
punctuation and alterations in the original). Maclean hinself
told the judge, "I'msorry the man had di ed, but he cane to ny
house with a gun that would have killed ne. He had no intentions
of leaving ny honme until the job was done and ny life was in

danger." Ex. C at 17.

C. The Beecher Conpl ai nt

On Cctober 2, 2007, Sanford Beecher, Administrator of Or's
estate, filed a conplaint against Maclean in the Court of Conmon
Pl eas of Pike County, in which Beecher set forth causes of action
for wongful death and survival. Joint Stip. at Y 6-7. The
Beecher Conpl aint alleges that on March 28, 2005, Or, Laura, and
Macl ean went to Maclean's "real property . . . after an evening
of drinking al coholic beverages.” Ex. A at 1 3. At some point,

t he Beecher Conplaint alleges, Or and Laura began arguing. 1d.
at 1 3. Or allegedly left Maclean's house and cane back with a
pistol, which Or pointed at Maclean. 1d. at § 4. According to

t he Beecher Conplaint, Or "gave up possession of the pistol

[and] it was unl oaded by [Maclean]." Id. at 1 5. Then Beecher
clainms that "[a] fight between [Or and Laura] resuned,” and

"[ Macl ean] went to his bedroom[and] returned shortly thereafter
with a | oaded pistol of his own renoved fromhis night stand.”
Id. at 9 7-8. Up to this point, the facts Beecher alleged in his
conplaint are roughly in accord with those to which the parties

stipulated in this case. In stark contrast to the joint



stipul ation we have before us, Beecher alleges that Macl ean
"negligently permtted the weapon to fire" at Or and caused an
injury that resulted in Or's death. 1d. at Y 8-9.
1. Analysis?®

In its notion for sunmary judgnent, Utica argues that the
clains in the Beecher Conplaint are excluded fromthe insurance
policy it issued to Macl ean because the defendant acted
intentionally in shooting Or. This intentional act, according to

Utica, renders the shooting sonmething other than an "occurrence"

8 Summary judgnment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Civ. P. 56(c). 1In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of
proving that there is no genuine issue of material fact in
di spute. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. ,
475 U.S. 574, 585 n. 10 (1986). Once the noving party carries this
burden, the nonnoving party nmust "conme forward with 'specific
facts showng there is a genuine issue for trial.'"™ Mtsushita,
475 U.S. at 587 (quoting Fed. R Cv. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
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or an "accident." Uica avers that Beecher's characterization of
Macl ean's actions as negligent is "nmerely artful pleading." Pl
Mt. at § 63. Utica asserts, furthernore, that public policy in
Pennsyl vani a prohi bits insurance conpanies fromindemifying
their insureds for intentional torts and crimnal acts. Uica
also clains that it should not be lIiable for indemifying Mcl ean
for any punitive and exenpl ary damages and rel at ed defense costs
because the policy specifically excludes coverage for those types
of damages.

In his two-page response, Macl ean appears to argue that
Utica has not carried its burden of establishing that there is no
genui ne issue of material fact. Maclean states that "[n]o
di scovery has taken place, and no witnesses to the subject
i ncident, including M. Maclean hinsel f, have been deposed."®

Resp. at 2. Maclean al so contends that Utica may not rely upon

his plea of nolo contendere as an adm ssion. Macl ean clains that

whet her he acted negligently or intentionally is a genuine issue
of material fact, which nakes sunmary judgnent i nappropriate.

But Macl ean does not "set forth specific facts show ng that
there is a genuine issue for trial," as Rule 56 obliges himto do
in order to defeat Utica's notion for summary judgnment. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 256 (1986). Macl ean

° 1t bears repeating that Maclean's counsel represented
to the Court that he needed no discovery in this case and that
the only issues were questions of law. At no time has the
def endant requested | eave to conduct discovery or sought any
extensi ons of deadlines to acconmodate di scovery. Any blane for
the | ack of discovery thus falls squarely on Macl ean's shoul ders.
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acknow edges that he "'nust go beyond [his] pleadings [ sic] and
desi gnate specific facts by use of affidavits, depositions,
adm ssions, or answers to interrogatories showng there is a

genui ne issue for trial.'" Def. Meno. at 1 (quoting In re. lkon

Ofice Solutions, Inc., 277 F.3d 658, 666 (3d Cr. 2002)). Yet

Macl ean fails to point to any facts that show there is a genui ne
issue of material fact. Maclean baldly states, rather, that we
shoul d deny plaintiff's notion because "[w het her Defendant's
acting in self-defense constituted an intentional act, versus a
negligent act, remains to be determ ned, and is a genui ne issue
of material fact." Def. Meno. at 2. Finally, Maclean m stakenly
argues that Utica's duty to defend himin the Beecher Case "is a
genui ne issue of material fact." Resp. at 2. O course, whether
Utica has a duty to defend Maclean is a question of |aw. See

Creed v. Allstate Ins. Co., 529 A 2d 10, 12 (Pa. Super. 1987).

Whet her the damages that Or's estate seeks in the Beecher
Case are within the coverage of Uica's policy is also a | ega
guestion and thus appropriate for disposition on sumrary
judgnent. 1d. at 12. As noted, the record before us presents a
somewhat confused picture of the events at Maclean's hone on
March 28, 2005. But to dispose of this notion, we need not
determ ne exactly what happened during the entire course of
events (e.qg., why Brian and Laura were fighting or how Or was
di vested of his gun). The parties have agreed to the only facts
necessary to answer the narrow questions before us: whether the

i nsurance policy Uica issued to Macl ean binds the insurer to
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defend or indemify Maclean in the Beecher Case, especially for
any punitive or exenplary damages for which Macl ean may be found
l'iable.

W will first discuss Uica' s duty to defend Macl ean and
then turn to the issue of indemification. Uica' s duty to defend
is broader than its duty to indemify, so if we concl ude that

Utica has no duty to defend, it wll have no duty to indemify.

See Pacific Indemity Co. v. Linn, 766 F.2d 754, 766 (3d Cr.
1985) .

Based on the uncontested facts in the record, including
Macl ean' s own adm ssions, we conclude that Macl ean acted
intentionally and that the shooting was not an "accident"” under
Pennsylvania law. W will therefore grant Utica s notion for
summary j udgnent.

A. Uica's Duty to Defend

In determ ning whether Utica has a duty to defend Maclean in
t he Beecher Case, we conpare the insurer's obligations under the
policy with the allegations in the Beecher Conplaint. Cene's

Restaurant, Inc. v. Nationwide Ins. Co., 548 A 2d 246, 246-47

(Pa. 1988). Under Pennsylvania |aw', "an insurer's duty to
defend an action brought against its insured is to be determ ned
solely by the allegations contained in the plaintiff's

pl eadi ngs." Nationwi de Mutual Fire Ins. Co. v. Pipher, 140 F.3d

222, 225 (3d Cr. 1998). There are two steps to this analysis:

lOIt

controversy.

i s undi sputed that Pennsylvania | aw governs this
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first, to "interpret the insurance policy to determ ne the scope
of coverage"; and second, to "analyze the conplaint filed against
the insured to determ ne whether the clains asserted potentially

fall[] within that coverage." Biborosch v. Transanerica Ins. Co.,

603 A 2d 1050, 1052 (Pa. Super. 1992). Utica has the burden of
showi ng that the clains raised in the Beecher Conplaint are

excluded fromthe policy it issued to Maclean. Melrose Hotel Co.

v. St. Paul Fire & Marine Ins. Co., 432 F. Supp.2d 488, 511 (E. D
Pa. 2006). The cause of action plaintiff pleads does not,

however, determne an insurer's duty to defend; rather, the issue
is whether the factual allegations in a conplaint describe
activity that falls within the contours of the policy's coverage.

Mut ual Benefit Ins. Co. v. Haver, 725 A 2d 743, 745-46 (Pa.

1999). For exanple, if a policy covers accidents and a plaintiff
asserts only clains for intentional torts, the insurance conpany
has no obligation to defend its insured in the underlying case.

See CGene's Restaurant, 548 A 2d at 247.

Requi ring an insurance conpany to defend or indemify its
insured for intentional torts or crimnal acts would also viol ate

public policy in Pennsylvania. Melrose Hotel, 432 F. Supp.2d at

507; Germantown Ins. Co. v. Mrtin, 595 A 2d 1172, 1175 (Pa.

Super. 1991). See also MAIlister v. MIlville Miutual Ins. Co.,

640 A 2d 1283, 1285 (Pa. Super. 1994) ("Principles of public
policy and conmmon | aw prohibit one fromprofiting fromhis own
wrong, particularly his own crine."). The Superior Court of

Pennsyl vania cane to this conclusion "based on the common | aw
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adage that a person should not profit fromhis wongful acts."”

United Svcs. Auto. Assoc. v. Elitzky, 517 A 2d 982, 986 (Pa.

Super. 1986).
The i nsurer must, however, defend its insured if the facts

in the conplaint "state[] a claimto which the policy potentially

applies.” D Auria v. Zurich Ins. Co., 507 A 2d 857, 859 (Pa.

Super. 1986) (enphasis in original). See also Pipher, 140 F.3d at

225. This is true even if the facts "are conpl etely groundl ess,

fal se or fraudulent." D Auria, 507 A . 2d at 859, quoted in, e.qg.,

Hunphreys v. N agara Fire Ins. Co., 590 A 2d 1267, 1271 (Pa.

Super. 1991). Therefore, if the facts alleged in the Beecher
Conpl aint, read broadly, state a claimthat Uica's policy could

cover, Utica has a duty to defend Macl ean.

1. Pol i cy Coverage

The interpretation of insurance contract terns is a |egal

issue. Travelers Indem Co. v. Fantozzi, 825 F. Supp. 80, 84 (E.D

Pa. 1993). Under Pennsylvania |aw, we give unanbi guous policy

terns their "plain and ordi nary meani ng," but we construe any
anbi guous ternms against the insurer. Id. (internal quotations

omtted). See also Frog, Switch, & Mr. Co. v. Travelers Ins.

Co., 193 F.2d 742, 746 (3d Cr. 1999).

Utica's policy covered Maclean's liability for "bodily
injury . . . caused by an occurrence” and provides that it "wll
defend a suit seeking danmages if the suit resulted frombodily

injury or property damage not excluded under this coverage." Ex.
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E at 8. The policy defines occurrence as "an accident,” and it

excludes liability coverage for "the intentional act of an
insured or an act done at the direction of an insured.” 1d. at 2,
11. Pennsylvania courts interpreting simlar |anguage in

i nsurance contracts have concluded that an intentional act is not
an accident and, therefore, not an "occurrence" as defined in

these kinds of policies. Gene's Restaurant, 548 A 2d at 247.

2. Beecher Complaint and Wica' s Duty to Def end

I n the Beecher Conplaint, Beecher alleged that Macl ean
"negligently permtted the weapon to fire" at Or. Ex. A at § 8.
Neither party clainms that Beecher failed to allege the el enents
of negligence or that the policy does not cover negligent acts.
Rat her, a negligent act clearly falls within the real mof an
"accident," so the Beecher Conplaint triggers Uica s duty to
defend Maclean in the Beecher Case. But our analysis does not end
her e.

Beecher may not conpel the ongoing invol verrent of Macl ean's
insurer by sinply and vaguely invoking the concept of negligence

inits conplaint. Nationwi de Miutual Ins. Co. v. Yaeger, No. Cv.

A. 93-3024, 1994 W 447405, *2 (E.D. Pa. Aug. 19, 1994) ("A
plaintiff may not dress up a conplaint so as to avoid the

i nsurance exclusion."). As we wll discuss below, if a conplaint
all eges that an insured's acts were negligent, but the facts show
that the insured' s acts were actually intentional, Pennsylvania

courts have refused to blind thenselves to reality and require an
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insurer to indemify or continue to defend its insured to the
bitter end.

B. Duty to I ndemify

Havi ng concluded that the allegations in the Beecher
Conplaint trigger Uica s duty to defend Macl ean, we now turn to
the question of whether Uica is bound to indemify Mclean. In
anal yzing that duty, we may | ook beyond the factual allegations
in the conplaint to determ ne whether Utica' s policy actually

covers the clains in the Beecher Case. Pacific Indemity Co. V.

Linn, 590 F. Supp. 643, 650 (E.D. Pa. 1984).

1. | ndemmity and Facts on the Record

If the allegations in a conplaint trigger an insurer's duty

to defend, the insurer nust defend until it [can] confine the

claimto a recovery that the policy [does] not cover.'" D Auria,

507 A.2d at 859 (quoting Lee v. Aetna Casualty & Surety Co., 178
F.2d 750, 752 (2d. Cir. 1949) (L. Hand, J.)). See also

e.qg., Biborosch, 603 A 2d at 1058 ("[T] he insurer nust defend

until the suit is narrowed only to clains that are definitely not
within that coverage."). Although a conplaint triggers an
insurer's duty to defend, that duty "is not necessarily frozen in
stasis,” and it can end when the insurer can prove that its

policy does not obligate it to indemmify the insured. State Farm

Fire & Casualty Co. v. Cooper, No. Cv. A 00-5538, 2001 W

1287574, *3 (E.D. Pa. Cct. 24, 2001), quoted in State FarmFire &

Casualty Co. v. Bellina, 264 F.Supp.2d 198, 204 (E.D. Pa. 2003).
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See also Comm Union Ins. Co. v. Pittsburgh Corning Corp., 789

F.2d 214, 218, 220 (3d Cir. 1986) ("There is no principle of
Pennsylvania | aw that the duty to defend automatically 'attaches'
at the outset of the litigation and cannot afterwards
termnate.") (also holding that an insurance conpany's duty to
defend its insured termnated with its duty to indemify).

As we discussed above, Utica's policy does not require it to
defend or indemify Mclean for intentional acts. "An insured
intends an injury if he desired to cause the consequences of his
act or if he acted know ng that such consequences were
substantially certain to result.” Elitzky, 517 A 2d at 989,
quoted in Aetna Life & Casualty Co. v. Bartheleny, 33 F.3d 189,

191 (3d Cir. 1994). W nust determ ne whet her Macl ean's conduct
was accidental or intentional fromhis vantage point. Pipher, 140

F.3d at 226; Melrose Hotel, 432 F.Supp.2d at 507. The shooting of

Or is only excluded fromcoverage if Maclean acted intentionally
and the "damage [was] of the sane general type which [he]

intended to cause." Elitzky, 517 A 2d at 989. See also Travelers

| ndemmity Co. v. Ward, No. Gv. A 01-78, 2002 W. 31111834, *4

(E.D. Pa. Sept. 20, 2002) (concluding that the insured' s action
was not excluded when he threw a nei ghbor into a pool and broke
her arm when he junped in on top of her because the insured
i ntended to dunk the neighbor but "did not intend nor expect to
injure her").

In one case, Judge Joyner of our Court held that an

i nsurance conpany had no duty to defend a man who nade a
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statenment indicating that he intentionally assaulted the

plaintiff. State FarmFire & Casualty Co. v. Giffin, 903 F. Supp.

876, 878 (E.D. Pa. 1995). In Giffin, the plaintiff in the
underlying state court case alleged that the defendant injured

hi mthrough a "' negligent, reckless and/or intentional assault
and battery.'" 1d. at 877. However, the defendant made a
statenment to plaintiff that "he and his friends decided to 'go
after'" the plaintiff and that he was not drunk at the tinme. 1d.
Def endant al so said that he brought a tennis racket to use as a
weapon and that he "threw the first punch and then repeatedly hit
[one of the victins] in the face with his tennis racket." [d. at
878. Furthernore, the defendant in Giffin presented no evidence
that he acted unintentionally or that the injuries were
accidental. Based on this evidence, Judge Joyner determ ned that
Giffin's acts were intentional, regardl ess of what plaintiff
clainmed, and that the insurer was not |iable under the terns of
the insurance policy. 1d. at 878.

In Martin, the Superior Court of Pennsylvania conducted a
simlar analysis in a case involving a deadly shooting spree by a
| eal ous ex-boyfriend. 595 A 2d at 1173. Martin was "upset [that
his girlfriend] had left himand returned to a boyfriend and
lifestyle of which he strongly disapproved.” 1d. Before the
killings, he told a friend that he wanted to kill everyone in his
ex-girlfriend s house, but his friend convinced himnot to carry
out his plans. A week later, Martin took a 9nm weapon from hi s

own gun collection, loaded it, drove to the ex-girlfriend' s
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house, and shot three people, killing two of them He then drove
away and killed hinself. [d. One of the victins filed a suit
against Martin's estate alleging that Martin "'[a]ccidentally,
negligently or inadvertently' fired the shots which caused [the
victims] injuries.” 1d. Martin's insurance conpany filed an
action for a declaratory judgnent that it had no duty to defend
the estate because the policy excluded bodily injury "which is
'expected or intended by the insured.'"” 1d. at 1173, 1175. There
was no evidence that Martin's conduct was an acci dent or
negligent, even if it was "senseless, irrational and

i nconprehensible.” 1d. at 1176. The court cautioned agai nst
conflating rationality with intentionality: "[o]bviously, no
rati onal person would go on a shooting spree, but this in no way
| essens the intentional character of the conduct, if such intent
is evidenced." |d. Because the evidence showed that Martin's
conduct was intentional and there was no evidence that his
actions were accidental or negligent, the Superior Court held

that the policy did not cover Martin's actions. |d.

2. | ndemmity and Crimnal Acts

Courts appl yi ng Pennsyl vani a | aw have al so concl uded that an
insurer has no duty to indemify (and by extension, to defend) an
i nsured when (1) the insured has pleaded guilty to a crine
i nvolving the sane events at issue in the civil case, and (2)
that crime includes a scienter of intent. In Cooper, for exanple,

the insured pled guilty to aggravated assault and cri m nal
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conspiracy for attacking the victim who brought a civil claim
agai nst the insured. 2001 W. 1287574 at *4. Under Pennsyl vani a
| aw, one elenment of crimnal conspiracy is that the defendant
intended to pronote or facilitate the comm ssion of the
underlying crine. |Id. at *5. By his guilty plea, the insured
admtted that he acted with intent regarding the crimnal
conspiracy charge, and our coll eague, Judge Reed, concluded that
the policy therefore excluded the insured's actions. 1d.

Judge Janmes McGrr Kelly cane to a simlar conclusion in

State FarmFire & Casualty Co. v. Bellina. 264 F. Supp.2d 198

(E.D. Pa. 2003). In the underlying state court civil action in
Bellina, the plaintiffs sought damages for the shooting death of
their decedent. They alleged that Bellina was |iable for
negl i gence, carel essness, reckl essness, and intentional actions.
Id. at 199, 201. Bellina's insurance conpany sought a declaratory
judgnment fromour Court stating that Bellina's actions in
shooti ng the decedent were intentional and not covered under the
policy, which excluded actions that were "expected or intended"
by the insured. 1d. at 201. Judge Kelly held that the plaintiffs
pled facts to support their negligence claimand that State Farm
therefore had a duty to defend Bellina. [d. at 204. However,
Belli na was convicted of voluntary mansl aughter for the shooting,
and in Pennsylvania an intent to kill is an el enent of that

crime. Id. at 206. Therefore, as in Cooper, Bellina s intent was
established in the prior crimnal case, and the insurance conpany

had no duty to indemify or continue defendi ng hi mbecause the
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conduct was outside of the insurance policy's coverage. 1d. at

206. See al so Yaeger, 1994 W 447405, at * 2 (holding that a

policy excluded insured' s actions when the plaintiff pled a claim
for negligence but the undisputed facts of record showed that the
insured's acts were intentional because the insured was convicted
of aggravated assault, a crinme that requires a finding of

intent).

But in this case Maclean pled to involuntary mansl aughter,
which requires a nental state of reckl essness or gross negligence
-- not intent. 18 Pa. C.S. A 8 2504(a). Reckless conduct
"constitutes an accident or occurrence" and is covered by

policies like the one Utica issued to Maclean. Kirkpatrick v. AU

Ins. Co., 204 F.Supp.2d 850, 854 (E.D. Pa. 2002). See also

Bart hel eny, 33 F.3d at 193. O her than cases alleging sexual

abuse of a child, for which our Court of Appeals has predicted
Pennsyl vania | aw woul d create an exception, the defendant's
"subj ective intent generally is relevant, even when the insured
has pleaded guilty to a crine."” 1d. at 192.

I ndeed, Utica itself does not argue that Mclean's plea,
standi ng al one, establishes Maclean's intent and thereby relieves
the insurer fromits duties under the policy. Reply at 3. W
conclude, therefore, that even if we did consider Miclean's plea

1

of nolo contendere on the issue of intent, it would not

" I'n Pennsylvania, "[a] plea of nolo contendere .
is an inplied confession of guilt only, and cannot be used
agai nst the defendant as an adm ssion in any civil suit for the
(continued...)
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foreclose Utica's duty to defend or indemify him Because
Macl ean' s pl ea does not have an inpact on the issue before us, we

need not deci de whet her Maclean's plea of nolo contendere is

adm ssi ble as evidence in this case.

3. Uica Has No Duty to I ndemify Macl ean

Even assumi ng that Maclean's plea did not establish that he
i ntended to shoot Brian Or, other undisputed facts on the record
show that he acted with intent. In the joint stipulation the
parties filed in this case, Maclean agreed to this description of
the events: "Defendant went to his bedroomto get a | oaded
handgun, returned, and then fired the handgun at the Decedent."
Joint Stip. at § 12. This straightforward statement can only
fairly be read to show that Maclean acted intentionally, and
there are no facts in the record to negate this reading of his
actions.

Macl ean al so stated that he "fired the gun because he
believed it was necessary for self-defense.” 1d. at § 13. Under a
sel f-defense theory, Maclean was "privileged to respond only to a
reasonabl e belief on his part that he [was] in inmmnent danger of

bodily harm"” Smth v. lLauritzen, 356 F.2d 171, 176 (3d Gir.

1966). Peopl e who are defending thenselves act intentionally --

not negligently or accidently -- in the interest of self-

" (...continued)

same act." Teslovich v. Fireman's Fund Ins. Co., 168 A 354, 355
(Pa. Super. 1933) (internal quotations omtted), cited in Hurtt
v. Stirone, 206 A 2d 624, 627 (Pa. 1965).
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preservation. One acting in self-defense reasonably believes that
one is threatened, and then responds to that belief -- this
constitutes an intentional act. Fromthe stipulated facts, and
the facts Maclean averred in his answer to the Beecher Conplaint,
we can only conclude that Maclean acted intentionally and that he
intended to cause harmof the kind that Or suffered.

Macl ean has, noreover, pointed to no facts to show that he
negligently or accidentally responded to Or's threats. In his
answer to Utica' s notion for summary judgnent, Macl ean did not
articulate or point to any facts in the record to suggest that
his actions were the result of negligence (e.qg., that the gun
fired accidentally or that he was too intoxicated to fornulate an
intent to shoot Or'?). As Mclean hinself has presented them
the facts | ead inexorably to the conclusion that he acted
intentionally. Therefore, Uica has no further duty to defend or
i ndemmi fy Maclean in the Beecher Case, and we will grant Uica's

notion for sunmary judgnment on those issues.

C. Puni ti ve and Exenpl ary Dannges

2 1n his answer to the Beecher Conplaint, Maclean
deni es that he knew whether or not Laura and Brian O r had been
drinking before they arrived at his house. Mcl ean avers not hing,
furthernore, about his own drinking that night. Simlarly, in his
response to Utica' s notion for summary judgnent, Macl ean does not
claimthat he was intoxicated or point to any facts to support
that conclusion. To be sure, Maclean told the police that he,
Laura, and Brian had been drinking earlier that evening. Ex. B at
2. But there is no evidence -- and Macl ean does not argue -- that
he was still intoxicated at the tine of the shooting or that his
judgnent or ability to formintent was inpaired.
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Pennsyl vani a | aw di sti ngui shes between conpensatory danages,
whi ch make a victi mwhol e, and punitive damages, which punish the
wrongdoer. Creed, 529 A 2d at 12. "[A]ln insurer owes no duty to
indemi fy an insured on an award of punitive damages" because
punitive danages are based on the insured' s wongful conduct, not
the injury the victimsuffers. Id. Furthernore, Maclean's policy
unanbi guousl y excl uded coverage for punitive and exenpl ary
damages. Therefore, Utica has no duty to i ndemify Macl ean for

any punitive or exenplary damages and associ ated costs.

[11. Concl usion

Utica has nmet its burden to show that there is no genuine
issue of material fact, and Macl ean has not pointed to any facts
to denonstrate otherw se. Therefore, we will grant Utica' s notion
for summary judgnment and issue a declaratory judgnent that it has
no further duty to defend Maclean in the Beecher Case or to pay
any damages -- including punitive and exenpl ary danages -- for

whi ch Macl ean may be |iable.

BY THE COURT:

\s\Stewart Dal zel

22



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI CA FIRST INS. CO : ClVIL ACTI ON
V. :
EDWARD MACLEAN : NO. 08-1138
ORDER

AND NOW this 19th day of February, 2009, upon
consi deration of the plaintiff's notion for summary judgnent
(docket entry # 14), defendant's response thereto (docket entry
# 15), and plaintiff's reply (docket entry # 19), it is hereby
ORDERED t hat :

1. Utica First Insurance Conpany's notion for summary
j udgnent i s GRANTED:

2. Plaintiff has no obligation to continue to defend
or indemify Edward Macl ean for any danages or other |egal
obligations that he may incur as a result of the institution of

the matter Sanford D. Beecher v. Edward Maclean, Cv. A No.

89- 2006, which was filed in the Court of Common Pl eas of Pike
County, Commonweal th of Pennsyl vania on Cctober 2, 2007; and

3. If any party in the action named above obtains a
judgnment agai nst Edward Macl ean that requires the paynent of
damages, expenses, costs or fees, Uica First Insurance Conpany
has no obligation to pay any such amounts pursuant to Homeowner's
Policy No. HOP 125689202; and

4. The Cerk of Court shall CLOSE this case

statistically.



BY THE COURT:

\s\Stewart Dal zel |




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI CA FIRST INS. CO. ) ClVIL ACTI ON
V. :
EDWARD MACLEAN E NO. 08-1138
JUDGVENT
AND NOW this 19th day of February, 2009, in accordance
wi th the acconpanyi ng Menorandum and Order, JUDGVENT | S ENTERED
in favor of plaintiff Utica First Insurance Conpany and agai nst

def endant Edward Macl ean.
BY THE COURT:

\s\Stewart Dal zel |




