IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M5. RACHEL SCHAAR,
C VIL ACTI ON NO

Plaintiff
07-04135
VS.

LEH GH VALLEY HEALTH SERVI CES, | NC.
and LEH GH VALLEY PHYSI CI ANS )
BUSI NESS SERVI CES, | NC.

Def endant s
HENRY S. PERKI N, February 9, 2009

UNI TED STATES MAG STRATE JUDGE

VEMORANDUM

In her Anended Conplaint, Plaintiff, Rachael Schaar
(“Schaar”), alleges that Defendants, Lehigh Valley Health
Services, Inc. and Lehigh Valley Physicians (collectively “Lehigh
Val l ey”) violated her rights under the Fam |y and Medi cal Leave
Act of 1993 (“FMLA’), 29 U.S.C. §§ 2601-2654 (1999), by refusing
her medi cal |eave for her serious nedical condition and by
term nating her enploynent. Presently before this Court are the
parties’ Cross-Mtions for Summary Judgnent.! For the reasons
that follow, Plaintiff’s Motion will be denied and Defendants’

Motion will be granted.

. Schaar alleges that she is entitled to sunmary judgnent on

liability because of Lehigh Valley's willful violation of FMLA. In short,
Schaar alleges that Lehigh Valley interfered with her rights under FMLA and

i mpermi ssibly termnated her enploynent in retaliation for her exercising her
FMLA right to take leave. |In their notion, Lehigh Valley avers that Schaar is
not protected by FMLA, and that, in the alternative, even if she is protected,
they had legitinmate, non-discrimnatory reasons for term nating Schaar



Facts

Based upon the record papers, exhibits, depositions,
and the parties’ statenents of the facts, the pertinent facts to
this Court’s determ nation are as foll ows:

Schaar worked for Lehigh Valley as a nedi cal
receptionist from Decenber of 2002 until she was di scharged on
Cct ober 3, 2005. On Wednesday, Septenber 21, 2005, before the
start of her noon shift, Schaar sought treatnment from Dr. Hugo
Twaddl e. 2 Schaar conpl ai ned of | ow back pain, fever, nausea and
vomting. According to the nedical records, Dr. Twaddl e noted
Schaar’ s deneanor as “confortable and nontoxic” and a urinalysis
i ndi cated that she was suffering froma bladder infection. Dr.
Twaddl e di agnosed Schaar with a urinary tract infection,? fever
and acconpanyi ng | ow back pai n.

Dr. Twaddl e advi sed Schaar to stay on a clear diet and
prescribed an anti-inflamuatory for the back disconfort as well
as an antibiotic for the infection. The antibiotic was to be
t aken once a day, over a period of at |east three days. During

his deposition, Dr. Twaddl e stated that, after a day or two, the

2 Lehi gh Vvall ey al so enpl oyed Hugo Twaddle, M D., who is Board

Certified in internal nedicine. Although Dr. Twaddl e and Schaar were
co-enpl oyees, no supervisory relationship existed between them

8 Al t hough Schaar clainmed at one point that Dr. Twaddl e told her
that she suffered froma kidney infection, Dr. Twaddl e deni es ever di agnhosing
Schaar with a kidney infection.



anti biotic should have | owered her fever and caused her synptons
to di sappear.

Schaar asked Dr. Twaddle for a note advising the office
manager® that this illness prevented her from working Wednesday
and Thursday, Septenber 21 and 22, 2005, respectively. Dr.
Twaddl e obliged and authored a note on Septenber 21, 2005 stating
t hat Schaar was under his care “for febrile illness and wll be
unable to performduties at work today or tonorrow.” Dr. Twaddl e
instructed Schaar to tape the nedical excuse note to the office
manager’s door if she was not available. Dr. Twaddle also told
Schaar that he would speak to the office manager when she cane
in. Schaar taped Dr. Twaddl e’s note on the office manager’s door
and went hone. She took paid sick days on Wdnesday and
Thur sday, Septenber 21 and 22, 2005. Both days she spent in bed
with pain, fever and vomting. Schaar did not seek any further
treatment with Dr. Twaddl e.

A coupl e of nonths beforehand, Schaar had schedul ed
Fri day, Septenber 23, 2005, and the foll ow ng Monday, Septenber
26, 2005, as vacation days. Schaar alleges that she continued
vomting, and was still nauseous on Friday, Septenber 23, 2005
and, as a result, spent nost of the day in bed. Al though Schaar
felt somewhat inproved by Saturday, Septenber 24, 2005, she was

still not well enough to get out of bed. By Sunday, Septenber

As a nedical receptionist, Schaar reported to the office manager.

3



25, 2005, she was still feeling ill, but managed to get out of
bed and lay on the couch. On Monday, Septenber 26, 2005, Schaar
felt well enough to get up and wash di shes, and do sone | aundry.
Schaar returned to work on Tuesday, Septenber 27, 2005.
After returning to work on Septenber 27, 2005, Schaar never told
anyone at Lehigh Valley that she wanted her four-day absence
desi gnated as FMLA | eave. Nor did she ask to convert her two
vacation days into tw sick days. On Cctober 3, 2005, Schaar’s
enpl oynment wth Lehigh Valley was term nated.

St andard of Revi ew

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, summary judgnent is proper “if there is no genuine
issue as to any material fact and the noving party is entitled to
judgnment as a matter of law.” Feb. R Qv. P. 56(c). The
essential inquiry is “whether the evidence presents a sufficient
di sagreenent to require submssion to the jury or whether it is

So one-sided that one party nust prevail as a matter of |law.”

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 251-252 (1986).
The noving party has the initial burden of informng the court of
the basis for the notion and identifying those portions of the
record that denonstrate the absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). An issue is genuine only if there is a sufficient

evidentiary basis on which a reasonable jury could find for the



non- novi ng party. Anderson, 477 U S. at 249. A factual dispute
is mterial only if it mght affect the outconme of the suit under
governing law. 1d. at 248.

To defeat summary judgnent, the non-noving party cannot
rest on the pleadings, but rather that party nust go beyond the
pl eadi ngs and present “specific facts showing that there is a
genui ne issue for trial.” Feb. R Qv. P. 56(e). Simlarly, the
non- novi ng party cannot rely on unsupported assertions,
conclusory allegations, or nmere suspicions in attenpting to

survive a summary judgnent notion. WIllianms v. Borough of W

Chester, 891 F.2d 458, 460 (3d Cr. 1989)(citing Celotex, 477
U S. at 325). The non-noving party has the burden of producing
evi dence to establish prima facie each elenment of its claim
Celotex, 477 U.S. at 322-323. If the court, in view ng al
reasonabl e inferences in favor of the non-noving party,

determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. |d. at 322; Wsniewski v. Johns-

Manville Corp., 812 F.2d 81, 83 (3d Gr. 1987). \Wen the non-

moving party will bear the burden of proof at trial, the noving
party’s burden can be “discharged by ‘showing’” - that is,
pointing out to the District Court - that there is an absence of
evi dence to support the non-noving party’'s case.” Jones V.

| ndi ana Area Sch. Dist., 397 F. Supp.2d 628, 642 (WD. Pa. 2005)

(quoting Celotex, 477 U S. at 325).



Di scussi on

The twofold purpose of the Famly Medical Leave Act is
to “bal ance the demands of the workplace with the needs of
famlies” and “to entitle enployees to take reasonable | eave for
medi cal reasons. . . .” 29 U.S.C. 8§ 2601(b)(1) and (2). To
further these objectives, FMLA instructs that “an eligible
enpl oyee shall be entitled to a total of 12 workweeks of | eave
during any 12-nonth period” if the enployee has a “serious health
condition that makes the enpl oyee unable to performthe functions
of the position of such enployee.” 29 U S.C § 2612(a)(1)(D

For | eave to have been covered by the FMLA therefore,
a plaintiff nust establish that she was an eligi bl e enpl oyee
under the FMLA, that her enployer was an enpl oyer subject to the
FMLA, and that either the enployee or an immediate famly nenber

suffered froma serious health condition. Yansick v. Tenple

Uni versity Health System Cv. A No. 04-4228, 2006 U.S. D st.

LEXI'S 53789, at *39 (E.D. Pa. July 27, 2006)(Joyner, J.)(citing
29 U S.C 8§ 2612(a)(1)). In this case, the parties do not
di spute that Schaar was an eligible enployee and that Lehigh
Val | ey was an enpl oyer subject to the FMLA. Lehigh Valley does
argue, however, that Schaar did not suffer froma serious health
condi tion.

A serious health condition is defined as “an ill ness,

injury, inpairnment, or physical or nmental condition that involves



-- (Ainpatient care . . . or (B) continuing treatnment by a
health care provider.” 29 U S C. § 2611(11). 1In this case,
Schaar does not claimthat she underwent any inpatient care so
this Court’s determnation is limted to the question of whether
her treatnment for a urinary tract infection involved “continuing
treatnent by a health care provider.”?

The regul ati ons promul gated by the Departnent of Labor
set forth the test for determ ning whether “continuing treatnent”
exists. See 29 CF.R 8 825.114(a)(2). Mre specifically, 29
C.F.R 8 825.114(a)(2) states, in pertinent part, as follows:

(a) For purposes of FMLA, “serious health

condition” entitling an enployee to FMLA
| eave nmeans an illness, injury, inpairnment,

5 We note generally that a plaintiff nmay denonstrate, in the

alternative, that she suffered froma chronic serious health condition. Wth
respect to a chronic serious health condition, the regul ati ons provi de as
fol | ows:

(iii) Any period of incapacity or treatnent for such
i ncapacity due to a chronic serious health condition
A chronic serious health condition is one which

(A) Requires periodic visits for treatment by a health
care provider, or by a nurse or physician's assistant
under direct supervision of a health care provider

(B) Continues over an extended period of tine
(including recurring episodes of a single underlying
condition); and

(© May cause episodic rather than a continuing period
of incapacity (e.g., asthna, diabetes, epilepsy,
etc.).

29 C.F.R § 825.114(a)(2)(iii).

In this case, we find no evidence of, nor does Schaar suggest,
that she suffered froma chronic serious health condition. Therefore, we wll
limt our analysis to whether Schaar suffered froma “period of incapacity .

. of nore than three consecutive cal endar days” under 29 CF.R 8§
825.114(a)(2)(i).



or physical or nental condition that
i nvol ves:

(2) Continuing treatnment by a health care
provider. A serious health condition

i nvol ving continuing treatnment by a health
care provider includes any one or nore of the
fol | ow ng:

(1) A period of incapacity (i.e., inability
to work, attend school or perform other
regul ar daily activities due to the serious
heal th condition, treatnent therefor, or
recovery therefrom of nore than three
consecutive cal endar days, and any subsequent
treatnment or period of incapacity relating to
t he sane condition, that also involves:

(A) Treatnent two or nore tinmes by a health
care provider, by a nurse or physician's
assi stant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physica

t herapi st) under orders of, or on referral
by, a health care provider; or

(B) Treatnent by a health care provider on at
| east one occasion which results in a reginen
of continuing treatnment under the supervision
of the health care provider.?®
29 CF. R 8 825.114(a)(2)(i).
Under the regul ations, therefore, Schaar nmust show t hat
(1) she suffered “a period of incapacity of nore than three

consecutive cal endar days;” and (2) she received continued,

6 A regi men of treatnent includes a course of prescription

nedi cation (e.g., an antibiotic) or therapy requiring special equipnent to
resolve or alleviate the health condition (e.g., oxygen). A reginmen of
continuing treatnent that includes the taking of over-the-counter nedications
such as aspirin, antihistamnes, or salves; or bed-rest, drinking fluids,
exercise, and other simlar activities that can be initiated without a visit
to a health care provider, is not, by itself, sufficient to constitute a

regi men of continuing treatnent for purposes of FMLA |eave. 29 CF. R §
825.114(h).



supervised treatnent relating to the sane condition. MCoy V.

Port Liberte Condonm niumAssoc. # 1, Inc., Cv. A No. 02-1313,

2003 U.S. Dist. LEXIS 26462, at *14-18 (D.N. J. Sept. 12,
2003) (citations omtted).

On Wednesday, Septenber 21, 2005, Schaar treated with
Dr. Twaddl e who di agnosed her with a urinary tract infection,
fever and acconpanyi ng | ow back pain. Dr. Twaddl e advi sed Schaar
to stay on a clear diet and prescribed an anti-inflamuatory for
t he back disconfort as well as an antibiotic for the infection.
Dr. Twaddl e al so authored a note on Septenber 21, 2005 stating
t hat Schaar was under his care “for febrile illness and wll be
unable to performduties at work today or tonorrow.” This note,
whi ch covers only two days, Septenber 21 and Septenber 22, is
insufficient to denonstrate a “serious health condition” under
the FMLA, which requires a period of incapacity of three or nore
days. Yansick, 2006 U S. Dist. LEXIS 53789, at *53 (a doctor’s
note covering only two days is insufficient to show a “serious
health condition” under 8§ 825.114(a)(2)(i), which requires a
period of incapacity of three or nore days).

Schaar cl ai ns, however, that she “was incapacitated for
a period of five days under the continuing care of a physician”
and, as a result, nmeets the threshold requirenent of “nore than
t hree days” under the regulations. Lehigh Valley, however,

asserts that the only evidence of Schaar’s incapacity beyond two



days are her own assertions that she was unable to work or

performdaily activities. Lehigh Valley contends, therefore,

t hat Schaar has not net the threshold because only a health care

provi der can nake the determ nation of incapacity and Schaar’s

testinony regardi ng her owmn nedical condition is irrelevant.
Courts in this district have determ ned that

[a] plaintiff’s assertion that he or she
suffered froma serious health condition nust
be supported by evidence froma health care
provi der that the clainmed condition, in that
provi der’ s professional medical opinion,
actually prevented the plaintiff from

wor ki ng. ™

AN This inquiry is separate fromthe

i ssue of nedical certification. Here, we
do not exam ne the enployer’s procedures
or obligations with regards to obtaining
medi cal certification for a condition.
See 29 C.F.R § 825.305(a). Rather, we
nmust determ ne whet her any nedi ca

evi dence shows that, at the tine of
Plaintiff's absence, the specified
condition actually prevented himfrom
wor ki ng.

Brown v. Seven Seventeen HB Phila. Corp. No.
2, Cv. A No. 01-1741, 2002 U.S. Dist. LEXIS
15066, 10-11 (E.D. Pa. August 8, 2002)
(internal citations omtted). It is not
enough that, “in the enpl oyee’s own judgnent,
he or she should not work, or even that it
was unconfortable or inconvenient for the
enpl oyee to have to work.”™

M2 Al though the Third G rcuit has not
explicitly spoken on this issue, the
majority of appellate courts have found
that a plaintiff’s own statenent of
incapacity is insufficient to support
his or her eligibility for FMA
benefits. See McCoy v. Port Liberte

10



Condom nium Assoc. # 1, Inc., Gv. A
No. 02-1313, 2003 U.S. Dist. LEXIS
26462, *14-18 (D.N. J. Sept. 12, 2003)
(providing a thorough di scussi on of
opinions of circuits that have deci ded
this question).

Id. (citing Osen v. Ohio Edison Co., 979 F
Supp. 1159, 1166 (N.D. GChio 1997)).

CGenerally, “a health care provider nust
instruct, recomrend, or at |east authorize an
enpl oyee not to work for at |east four
consecutive days for that enpl oyee to be
consi dered incapacitated.” [/d. (citing Bond
v. Abbott lLaboratories, 7 F. Supp. 2d 967,
974 (N.D. Chio 1998)).

Yansi ck, 2006 U.S. Dist. LEXIS 53789, at *42-44 (citing Brown v.

Seven Seventeen HB Phila. Corp. No. 2, Cv. A No. 01-1741, 2002

US Dst. LEXIS 15066, at *10-11 (E.D. Pa. August 8, 2002)
(Tucker, J.).

In this matter, Schaar tries to overcone the “nore than
t hree days” period of incapacity threshold by arguing that Dr.
Twaddl e admtted that there was no nedi cal reason to disbelieve
her assertion that she suffered froma fever and pain for |onger
than three days. Schaar al so points out that Dr. Twaddl e
conceded that it was possible that a person with a urinary tract
infection with conplications nmay not be fully recovered enough to
resume work after three days. Dr. Twaddl e’'s testinony, as a

whol e, however, does not support Schaar’s assertion. In fact,

11



Dr. Twaddl e actually testified as foll ows:

Q: Is there a normal course for the recovery
froma urinary tract infection?

A. . Yes.
Q: Wat’s the normal course?

A.: Aurinary tract infection wthout
conplications, a day or two it would clear

up.

Q: Do you consider this to be a urinary tract
i nfection w thout conplication?

A.: The fever is the main concern with the
urinary infection. Usually when wonen have
an unconplicated urinary infection they don’'t
have a fever.

Q: So does that make this a urinary tract
infection with conplications?

A. : Yes.

Q: In your experience with a urinary tract
infection with conplications, would it be

i nconceivable - - | know that’s not a nedi cal
term that the person would not have fully
recovered after two days?

A . It’s possible, yes, although it’s
doubtful. Oher than the fever and the
urinary infection [ Schaar] was healthy.

Q: Okay. |Is it inconceivable that the
person would not be fully recovered enough to
conme back to work after three days?

A.: It's possible, although very unlikely.

Q: Okay. If [Schaar] were to say - - if

[ Schaar] were to tell you, let’s say on the
foll ow ng Monday, that she continued to have
fever and pain throughout the weekend, would

12



you have any nedical reason to disbelieve
t hat statenent?

A: Wll, no, if ny patient tells me that they
have fever, | believe them yes.

See Defendants’ Brief Exhibit L at 42-44 (objections omtted).
Dr. Twaddl e’ s testinony does not support Schaar’s assertion that
her incapacity |lasted nore than three days. To the contrary, Dr.
Twaddl e actually testified that, based on his treatnment of
Schaar, it was doubtful that she would not have been fully
recovered after two days. W also find it significant that,
despite her assertions that her incapacity continued for “nore
than three days, Schaar did not seek any additional treatnent
with Dr. Twaddl e or any ot her physician.

Moreover, Dr. Twaddl e’s speculation that it was
possi bl e, albeit unlikely, that Schaar woul d not have been
recovered enough to conme back to work after three days is
insufficient to prove that Schaar was actually unable to work, or

t hat her absence was “due to” her illness. See Brannon V.

Gshkosh B Gosh, 897 F. Supp. 1028, 1037 (M D. Tenn. 1995)

(doctor’s “specul ation that it was reasonable for soneone to m ss
three or four days for her type of illness” and enpl oyee’s own
testinony that she felt “too sick to work” was insufficient to
support allegation of incapacitation).

Wthout a doctor’s statenent that she was incapacitated

for nore than three days after Septenmber 21, 2005, Schaar cannot

13



fulfill the first requirenment of 29 CF. R § 825.114(a)(2)(i) as
the courts in this district have interpreted it. Yansick, 2006
U.S. Dist. LEXIS 53789, at *42-43; Brown, 2002 U S. Dist. LEXIS
15066, at *10-11, 13 (under FM.LA, the only rel evant opi ni on about
whet her an enpl oyee was able to work bel ongs to the enpl oyee’s
health care provider, not the enployee or her supervisors).
Because Schaar has failed to establish the requisite period of
incapacity, it is unnecessary for this court to determ ne whet her
she received continued treatment for her condition. See MCoy,

2003 U.S. Dist. LEXIS 26462, *19 (citing Haefling v. United

Parcel Service, Inc., 169 F. 3d 494, 499 (7th Gr. 1999)(findi ng

that whether a plaintiff can prove a period of incapacity
requiring absence fromwork for nore than three days is a

t hreshol d denonstration); Martyszenko v. Safeway, Inc., 120 F. 3d

120, 122-23 (8th Cr. 1997)(FM.A requires a show ng of

incapacity); Cavin v. Honda of Anerica Mg., 2002 U S. Dist.

LEXI S 19601, No. C2-00-400, 2002 W. 484521 at *17 (S.D. Ohio Feb.
22, 2002) (sane).

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MS. RACHEL SCHAAR,
ClVIL ACTI ON NO
Plaintiff
07-04135
VS.

LEH GH VALLEY HEALTH SERVI CES, | NC.
and LEH GH VALLEY PHYSI CI ANS )
BUSI NESS SERVI CES, | NC.

Def endant s

ORDER

AND NOW this 9" day of February, 2009, upon
consideration of Plaintiff’s Mdtion for Summary Judgnent (Dkt.
No. 40) filed Decenber 15, 2008, Defendants’ response, and
Plaintiff’s reply thereto; upon consideration of Defendants’
Motion for Sunmary Judgnent (Dkt. No. 41), Plaintiff’s response,
and Defendants’ reply thereto; and for the reasons expressed in
t he foregoi ng Menorandum | T IS HEREBY ORDERED as fol | ows:

1. Plaintiff’s Mdtion for Summary Judgment (Dkt. No.
40) i s DEN ED.

2. Defendants’ Modtion for Summary Judgnment (Dkt. No.
41) is GRANTED.

3. Al remaining notions, including Defendants’ Motion
in Limne to Preclude Testinony Regarding a Co-worker’s All eged
Failure to Schedul e a Medical Test in an Expedited Manner (Dkt.

No. 42), are DENI ED as noot.



4. The Cerk of Court shall nmark this case CLOSED for

statistical purposes.

BY THE COURT:

/s/ Henry S. Perkin
HENRY S. PERKI N,
United States Magistrate Judge




