IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADRI AN ZUMBADO,

CHRI STI NE ZUVMBADO,

ROBERT WARD, and

M GUEL TORRES, SR., Individually
and as Parent and Nat ural
Guardi an of M guel Torres, Jr.
a Mnor Child,

vil Action

I
07-CV-02459

g()

Plaintiffs
VS.

THE CI TY OF ALLENTOMN and
CH EF JOSEPH BLACKBURN
I ndi vidually, and in
Hs Oficial Capacity as
Chi ef of The All entown Police
Depart nent,

N N N N N N N N N N N N N N N N N N N N

Def endant s
ORDER
NOW this 6th day of February, 2009, upon consideration
of the follow ng notions and docunents:
(1) Defendants’ Mtion for Summary Judgnent filed
Cct ober 30, 2008, together with Defendants’
Statenent of Facts in Support of their Mtion

for Summary Judgnment and acconpanyi ng brief;

(2) Mdtion for Sanctions filed Cctober 7, 2008 by
def endants; and

(3) Plaintiffs’ Menorandum of Law in Qpposition
to Defendants’ Mdtion for Sanctions, which
menmor andum was fil ed October 31, 2008;
it appearing that no brief in opposition to Defendants’ Mbdtion

for Summary Judgnment was filed; after hearing conducted before



t he undersigned on the Motion for Sanctions on Decenber 22, 2008;
and for the reasons expressed in the acconpanyi ng Opi ni on,

| T IS ORDERED t hat Defendants’ Mdtion for Summary

Judgnent is granted.

| T 1S FURTHER ORDERED that judgnent is entered in favor

of defendants City of Allentown and Chief Joseph Bl ackburn, and
against plaintiffs Adrian Zunbado, Christine Zunbado, Robert
Ward, and M guel Torres, Sr., individually and as parent and
natural guardian of M guel Torres, Jr., a mnor child.

IT 1S FURTHER ORDERED that the Mdtion for Sanctions is

di sm ssed as noot.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knol|l Gardner
United States District Judge
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OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants’ WMotion
for Summary Judgnent filed October 30, 2008 together with

Def endants’ Statenment of Facts in Support of their Mtion for



Summary Judgnent, and the Brief of Defendants, City of Allentown
and Chi ef Joseph Bl ackburn, in Support of their Mtion for
Summary Judgnent. Al so before the court is defendants’ Motion
for Sanctions filed Cctober 7, 2008. For the reasons expressed
below, I grant the notion for summary judgnent and enter judgnent
in favor of defendants, and dism ss the notion for sanctions as
nmoot .

Specifically, | conclude that there are no genuine
i ssues of material fact that would preclude summary judgnment in
defendants’ favor regarding plaintiffs’ clains against the Gty
of Allentown and Chi ef Joseph Bl ackburn.

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
question jurisdiction pursuant to 28 U . S.C. § 1331. The court
has supplenental jurisdiction over plaintiffs’ pendent state |aw
clains. See 28 U S.C. § 1367.

VENUE

Venue is proper pursuant to 28 U . S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
inthe City of Allentown, Lehigh County, Pennsylvania, which is
| ocated within this judicial district.

PROCEDURAL HI STORY

Plaintiffs initiated this action on June 18, 2007 by

filing a twelve-count civil Conplaint against the Gty of
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Al | entown; Chief Joseph Bl ackburn, individually and in his
official capacity as Chief of the Allentown Police Departnent;
and John Does |-X, individually and in their official capacity as
menbers of the Allentown Police Departnent. Plaintiffs’ clains
arise froman alleged hone invasion by the Al entown Police
Department on June 17, 2005. Plaintiffs’ Conplaint avers that
police entered the honme of Adrian and Christine Zunbado, while
they were at hone with a nunber of other individuals, wthout a
warrant and w t hout probable cause to believe any unl awf ul
activity was taking place.

By Order dated Novenber 15, 2007, as anended by ny
Order dated January 31, 2008, | dismssed Count | (described in
the Conplaint sinply as “42 U . S.C. § 1983"), Count VIl (State
Constitutional Violations), and Count Xl I (Negligent Infliction
of Enotional Distress) of the Conplaint; all clains under the
First and Fourteenth Amendnents of the United States
Constitution; and plaintiffs’ claimfor injunctive relief. By
Order dated March 19, 2008, | dism ssed all clainms against the
John Doe def endants.

Accordingly, the remaining clains are as foll ows:
Count |1 (Excessive Force and Physical Brutality); Count 11
(Unl awful Sei zure (Arrest)); Count IV (False |Inprisonnent);
Count V (Civil Conspiracy); Count VI (Minicipal Liability);

Count VI1l (Assault and Battery); Count |IX (False Arrest and



Il egal Inprisonnent); Count X (Civil Conspiracy); and Count Xl
(I'ntentional Infliction of Enotional D stress).

By Order dated July 28, 2008, | referred this matter to
United States Magistrate Judge Elizabeth T. Hey for the purpose
of resolving discovery disputes. On August 25, 2008, Magistrate
Judge Hey entered an Order directing plaintiffs to provide their
Rul e 26 di scl osures, answers to defendants’ interrogatories, and
responses to defendants’ requests for production of docunents on
or before August 29, 2008. On Qctober 7, 2008, defendants filed
the within Mdtion for Sanctions seeking dism ssal of this action
for plaintiffs’ failure to conply with Magi strate Judge Hey’s
August 25, 2008 Order. On Cctober 30, 2008, defendants filed the
within nmotion for summary judgnent. As discussed bel ow at
footnote 1, plaintiffs did not respond to the notion for sunmary
j udgnent .

On Decenber 23, 2008, | conducted a hearing on
defendants’ Modtion for Sanctions, and took the matter under
advi senent. Hence this Opinion addresses both notions.

Initially, | address defendants’ notion for summary
judgnent. Because | conclude that defendants are entitled to
summary judgnent on all remaining clains, as discussed bel ow, |

dism ss the Mdtion for Sanctions as nopot.
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STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247, 106 S.C. 2505,

2509- 2510, 91 L. Ed.2d 202, 211 (1986); Federal Home Loan Mortgage

Corporation v. Scottsdal e | nsurance Conpany, 316 F.3d 431, 443

(3d CGr. 2003). Only facts that may affect the outcone of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-novant. Anderson
477 U. S. at 255, 106 S.Ct. at 2513, 91 L.Ed.2d at 216.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Gr. 2000). Plaintiffs cannot
avert summary judgnent with speculation or by resting on the
allegations in their pleadings, but rather they nust present
conpetent evidence fromwhich a jury could reasonably find in

their favor. Ri dgewood Board of Education v. N.E. for ME.
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172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F.Supp. 179, 184 (E.D.Pa. 1995).
FACTS
Based upon the pleadings, record papers, exhibits, and
t he uncont ested concise statenent of facts contained within
defendant’s notion for sunmary judgnment and acconpanying brief,
the pertinent facts for purposes of the notion for summary

judgment are as follows.!?

1 By my Rule 16 Status Conference Order dated March 14, 2008, any
party filing a notion for summary judgment was required to file a brief,
together with “a separate short concise statenent, in nunbered paragraphs, of
the material facts about which the noving party contends there is no genui ne
di spute.” The concise statenent of facts was required to be supported by
citations to the record and, where practicable, relevant portions of the
record were to be attached.

In addition, ny Order provided that any party opposing a notion
for sunmary judgnment was required to file a brief in opposition to the notion
and “a separate short concise statenent, responding in nunbered paragraphs to
the noving party’s statenent of the material facts about which the opposing
party contends there is a genuine dispute, with specific citations to the
record, and, where practicable, attach copies of the relevant portions of the
record.”

Moreover, ny Order provided that if the nmoving party failed to
provi de a concise statenent, the notion rmay be denied on that basis al one.
Wth regard to the opposing party, my Oder provided: “All factual assertions
set forth in the noving party’s statenent shall be deemed admitted unl ess
specifically denied by the opposing party in the manner set forth [by the
court].”

In this case, defendants filed a concise statement of facts in
support of their nmotion. Plaintiffs filed no response in opposition, and did
not file a responsive concise statenment of undisputed facts with citation to
the record as required by my Order

The requirenent for a concise statenent and a responsive concise
statement is consistent with the requirenent of Rule 56 of the Federal Rules
of Civil Procedure that the noving party provide proof that there are no
genui ne i ssues of material fact which would prevent himfrombeing entitled to
judgment as a matter of law. Mreover, in response, the non-nmoving party (in
this case plaintiffs) may not rest on their pleadings, but must cone forward
wi th conmpetent evidence that denonstrates a genuine issue of material fact.

R dgewood, supra.

(Footnote 1 continued):

-viii-



On June 17, 2005, plaintiffs Adrian and Christine
Zunbado were at their honme at 1531 Liberty Street, Al entown,
Pennsylvania. Plaintiffs Robert Ward and M guel Torres, Sr., as
well as mnor plaintiff Mguel Torres, Jr., were also present.

W t hout warning, nenbers of the Allentown Police Departnent

Emer gency Response Team (“ERT”) entered the residence through the
front and back doors. Entry was made because ERT believed that
an extrenely dangerous suspect in a recent hom cide was inside

t he hone.

ERT officers pointed guns at the persons in the house,
and forced everyone to lie on the floor while officers searched
the house. The adults were handcuffed and plaintiffs were
detai ned for approximtely one hour. No warrant was ever
presented to plaintiffs, and plaintiffs were subsequently

rel eased and no crimnal charges were ever filed.

(Continuation of footnote 1):

In addition, Rule 83(b) of the Federal Rules of Civil Procedure
provi des:
A judge may regul ate practice in any nanner

consistent with federal |aw, rules adopted under 28
U.S.C. 88 2072 and 2075, and | ocal rules of the

district. No sanction or other disadvantage may be

i mposed for nonconpliance with any requirenment not in
federal law, federal rules, or local district rules

unl ess the alleged violator has been furnished in the
particul ar case with actual notice of the requirenent.

Thus, even if ny requirenent for a separate concise statement were
not consistent with Rule 56, | gave plaintiffs actual notice of ny
requi renent, and plaintiffs clearly failed to conply with it.

Accordingly, although |I do not grant the notion as unopposed, see
E.DPa.RCvV.P. 7.1(c), | deemadmtted all facts contained in paragraphs 1-49
of Defendants’ Statenent of Facts in Support of their Mtion for Summary
Judgnent filed October 30, 2008 for purposes of the within nmotion only.

-i X-



At the tinme of the incident, Chief Joseph Bl ackburn was
the only person in the Al entown Police Departnent (“Departnment”)
aut hori zed to set or adopt policies for the Departnment. Chief
Bl ackburn was not on duty during the incident, was not present
during the events described in plaintiffs’ Conplaint, and had no
personal involvenent in the incident. He was not consulted about
the incident and was not aware of the details or nature of the
event until after it had occurred.

In addition to the Chief of Police, the Mayor of the
Cty of Allentowmn was authorized to set or adopt policies for al
city departnents. Chief Bl ackburn was responsible for
i npl ementing any such policies within the Departnent.
Additionally, a majority of the Allentown City Council, acting in
their legislative capacity, could adopt ordi nances or other
| egi slative enactnments which could set or adopt policies for the
Cty, including the Departnent.

At the tinme of the incident giving rise to plaintiffs’
Complaint, the Gty of Allentown had in place a Policy Mnual
detailing adm nistrative policies and procedures that the
Department was to follow in order to pronptly, fairly, and
t horoughly investigate conplaints and all egations invol ving
Departnent personnel. The Departnent had specific procedures in
pl ace concerni ng search and sei zure, which established guidelines

and procedures for police officers to foll ow when conducting



searches and seizures without a warrant. This policy
specifically required officers to follow all constitutional

gui delines, as well as all Pennsylvania and federal statutory and
case | aw provi sions when conducting searches and sei zures.

The Departnent had a policy explicitly prohibiting
of ficers fromusing unreasonabl e or excessive force. Mbreover
the Departnent followed a policy governing arrest procedures
wherein officers were required to follow the appropriate
Pennsyl vania Rules of Crimnal Procedure and all other rel evant
statutes in making arrests both with and w thout a warrant.

The ERT is a unit of the Departnent that is specially
trained to respond to crisis situations, including hostage rescue
operations, officer rescue operations, barricaded subjects,
execution of high-risk search and arrest warrants, active shooter
i ncidents, and the apprehension of armed and dangerous persons.
ERT operations are covered by a policy known as General O der
4-12, which outlines extensive policies and procedures that are
to be followed by the ERT.?

In order to becone a nenber of the ERT, a police
of ficer nust have at |east three years of service with the
Departnent, pass a physical test and a handgun test, and be
approved by a review board. The review board considers an ERT

candidate’s ability to follow orders, work as a team nenber, and

2 General Order 4-12 is attached to Defendants’ Mtion for Summary
Judgnent as Exhibit A to defendants’ Exhibit 3 (Affidavit of Joseph Hanna).
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performwell in high-stress situations, in addition to the
candidate’s disciplinary record, health records, and job
performance. Successful candi dates nmust pass a psychol ogi cal
exam nation and be approved by the Chief of Police.

New ERT nmenbers nmust train with the ERT for at |east
one year, attend a week-long sem nar on the subject of ERT
operations and tactics, and obtain National Rifle Association
instructor certification for handguns and shot guns before
participating in an actual operation of the ERT. Additionally,
new ERT nmenbers nust becone qualified or certified by the
Nati onal Tactical Oficers’ Association in the use of all weapons
and devi ces used by the ERT before participating in ERT
operations. All nenbers are required to maintain yearly
qualifications or certifications for all weapons used during ERT
oper ati ons.

At the tinme of the incident giving rise to plaintiffs’
clains, ERT nenbers received a mnimum of 24 training days per
year, including at |east six days’ training on special weapons.
The ERT trains as a unit at |east two days per nonth, except for
February, in which the unit trains one day. Additionally, once a
year the ERT trains as a unit for four consecutive days. Al
such training requirenents and nenbershi p standards are in

addition to mandatory recertification training required for al
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police officers under Pennsylvania |aw, and were in effect on
June 17, 2005.

At the tinme of the incident giving rise to plaintiffs’
clainms, the Departnment had been accredited by the Pennsyl vania
Law Enforcenent Accreditation Conm ssion and the Conm ssion on
Accreditation for Law Enforcenent Agencies. Both accreditation
processes include sel f-assessnment and formal assessnent to
det erm ne whet her departnent policies are in conpliance with the
organi zati ons’ respective standards.

DI SCUSSI ON

Plaintiffs’ clainms include violations of the Eighth
Amendnent, actionable through 42 U S.C. § 1983, and pendent state
tort clainms under Pennsylvania |law. As discussed above,
plaintiffs seek relief against the Cty in its nunicipal
capacity, and agai nst Chief Blackburn in both his individual and
official capacities. Defendants contend they are entitled to
summary judgnent on all of plaintiffs’ clains. The applicable
federal law, the liability of the nunicipal defendants and the
liability of the individual defendants in each capacity are
addressed bel ow.

Section 1983

Section 1983 is an enabling statute which provides a
remedy for the violation of constitutional or statutory rights.

The statute itself does not create any substantive rights, but
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rat her provides a nechanismfor the enforcenment of certain rights

guaranteed by the United States Constitution. Guenke v. Seip,

225 F.3d 290, 298 (3d Cr. 2000). Section 1983 states:

Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any
State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges or immunities secured by the
Constitution and |l aws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress.

42 U.S. C. § 1983.

Thus, to state a claimunder 8 1983, a plaintiff mnust
denonstrate the defendant, acting under col or of state |aw,
deprived plaintiff of a right secured by the Constitution or the

| aws of the United States. Parratt v. Taylor, 451 U S. 527, 535,

101 S. . 1908, 1913, 68 L.Ed.2d 420, 428 (1986); Chainey V.

Street, 523 F.3d 200, 219 (3d G r. 2008)(quoting Kaucher v.

County of Bucks, 455 F.3d 418, 423 (3d Gir. 2006)).

Muni ci pal Liability

Def endants contend that Count VI, a Section 1983 claim
against the City of Allentown, should be dism ssed because
plaintiffs have failed to submt sufficient evidence to establish
muni ci pal liability against the City.

Specifically, Count VI alleges that the June 17, 2005
i ncident was caused by the Cty’s maintenance of policies or

custons exhi biting deliberate indifference toward the
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constitutional rights of persons in Allentown and that the Gty
had a policy or customof tolerating and i nadequately

i nvestigating incidents of police m sconduct. Mboreover,
plaintiffs allege in Count VI that the City had a policy or
customof failing to adequately screen and train new police
officers, failed to require appropriate training of officers
known to engage in or tolerate police m sconduct, and failed to
adopt or enforce polices intended to avoid constitutional

vi ol ati ons.

Muni cipalities are considered “persons” under 8§ 1983
and may be held |iable for constitutional torts if two
prerequisites are net: (1) the plaintiff’s harmwas caused by a
constitutional deprivation; and (2) the nunicipal entity is

responsible for that violation. Collins v. Gty of Harker

Hei ghts, 503 U. S. 115, 120, 112 S.C. 1061, 1066,
117 L. Ed.2d 261, 270 (1992).

A nmunicipality cannot be held vicariously liable for
the constitutional violations of its agents under a theory of

respondeat superior. Langford v. Atlantic Gty, 235 F. 3d 845,

847 (3d Gr. 2000). Instead, nunicipal entities are only liable
under 8§ 1983 “when execution of a governnent’s policy or custom
whet her made by its | awrakers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the

injury that the governnment as an entity is responsible for under
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§ 1983.” NMonell v. Departnent of Social Services of the Cty of

New York, 436 U.S. 658, 694, 98 S.Ct 2018, 2037-2038,
56 L.Ed.2d 611, 638 (1978).

For purposes of 8§ 1983, a nunicipal policy is a
statenent, ordinance, regul ation, or decision officially adopted
and pronul gated by a governnent body’'s officers. Mnell, 436
U S at 690, 98 S.Ct. at 2035-2036, 56 L.Ed.2d at 635. Thus,
muni ci palities are liable only for “deprivations resulting from
the decisions of its duly constituted | egislative body or of
those officials whose acts may fairly be said to be those of the

muni cipality.” Board of the County Conm ssioners v. Brown,

520 U. S. 397, 403-404, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626, 639
(1997). A custommay lead to municipal liability if “the
relevant practice is so widespread as to have the force of |aw’,
even though not formally adopted by the municipality. 1d.

A plaintiff can also plead a Munell claimfor a
muni cipality’'s failure to train police officers appropriately.
However, such a claimcan succeed only “where the failure to
train anmounts to deliberate indifference to the rights of persons

wi th whomthe police cone into contact.” Gty of Canton v.

Harris, 489 U S. 378, 388-389, 109 S.C. 1197, 1204,
103 L. Ed. 2d 412, 426-427 (1989). Such “deliberate indifference”

must be shown to be part of a city policy. dty of Canton,

489 U.S. at 389-390, 109 S.Ct. at 1205, 103 L.Ed.2d at 427.
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Drawi ng all reasonable inferences in favor of
plaintiffs as the non-noving party, as | nust for purposes of
this notion for summary judgnent, | conclude that plaintiffs have
not presented conpetent evidence fromwhich a jury could
reasonably find in their favor on the issue of nunicipal

liability. See Ri dgewood, 172 F.3d at 252.

Al though plaintiffs’ Conplaint alleges that the City
mai nt ai ned policies or custons of exhibiting deliberate
indifference to the constitutional rights of persons in
Al I entown, inadequately investigating citizen conplaints of
police m sconduct and inadequately training its police officers,
plaintiffs submtted no record materials to support these clains.
On the contrary, the undisputed facts set forth above are that
the Gty s policy regarding search and sei zure required al
officers to follow all constitutional guidelines, as well as
state and federal |aw, when engaging in searches and sei zures.
Moreover, the City’'s Policy Manual detailed admnistrative
policies and procedures that the Departnment was to followin
order to pronptly, fairly, and thoroughly investigate conplaints
and al l egations involving Departnent personnel.

Plaintiffs cannot avert summary judgnent by resting on
the allegations in their pleadings. R dgewbod, 172 F.3d at 252;
Wods, 889 F. Supp. at 184. Because plaintiffs have not

established the existence of a question of material fact with
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regard to the issue of nunicipal liability, I grant summary
judgnent in defendant Cty of Allentown’s favor as to Count VI of
the Conplaint. Accordingly, |I dismss Count VI of plaintiffs’
Conpl ai nt .

Cl ai n8 _Agai nst Chi ef Joseph Bl ackburn

Plaintiffs’ remaining clains (Counts I1-V and VIII-Xl)
are all eged agai nst Chief Blackburn as an individual officer.?3
Al t hough none of the clainms in the Conplaint specifically avers
that it applies to Chief Blackburn in his official capacity, the
Conpl aint’s caption indicates that Chief Blackburn is sued in
both his individual and official capacities.?

Section 1983 d ai ns Agai nst Chi ef Bl ackburn

The United States Suprene Court differentiates between
8§ 1983 cl ai ns agai nst governnment enployees acting in their

i ndividual and official capacities. Oficial capacity suits

3 The Conpl aint indicates that these clainms are alleged by
“Plaintiffs Against |ndividual Defendants”, except for Count Xl, which is
articulated as “Plaintiffs Against Individual Oficers”. As discussed above,

| previously dismssed the Conpl aint agai nst officers John Does |-X
Accordingly, Chief Blackburn is the only remaining individual defendant.

4 Al t hough defendants’ Answer pleads the doctrine of qualified
imunity as an affirmative defense, their nmotion for sumrary judgnent does not
raise or brief the issue. The Suprene Court has stressed the inportance of
resolving immunity questions at the earliest possible stage in litigation
See Hunter v. Bryant, 502 U. S 224, 112 S. (. 534, 116 L.Ed.2d 589 (1991).
Nevert hel ess, a defendant has the burden of establishing that he is entitled
to qualified inmunity. Kopec v. Tate, 361 F.3d 772, 776 (3d Cir. 2004).

Because defendants have not briefed the issue as required by
Rule 7.1(c) of the Rules of G vil Procedure of the United States District
Court for the Eastern District of Pennsylvania, | amunable to determ ne
whet her Chi ef Blackburn is entitled to qualified inmunity. Therefore, | do
not address qualified inmunity and proceed to the merits of plaintiffs’ clains
agai nst Chi ef Bl ackburn.
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“generally represent only another way of pleading an action

against an entity of which an officer is an agent.” Kentucky v.

Graham 473 U.S. 159, 165-166, 105 S.Ct. 3099, 3104- 3105,
87 L.Ed.2d 114, 121-122 (1985)(quoting Mnell, 436 U.S.
at 690 n.55, 98 S.C at 2035, 56 L.Ed.2d at 635).
State officers acting in their official capacity are
not |iable under 8§ 1983 because the officers assune the identity

of the governnent that enploys them Hafer v. Mlo, 502 U S 21,

27, 112 S.Ct. 358, 362-363, 116 L.Ed.2d 301, 310-311 (1991)

(citing WIIl v. Mchigan Departnent of State Police, 491 U S. 58,

71, 109 S.Ct. 2304, 2312, 105 L.Ed.2d 45, 58 (1989)).
Accordingly, | grant summary judgnent in favor of defendant Chi ef
Joseph Bl ackburn to the extent any claimin plaintiffs’ Conpl aint
may be construed as all eging a cause of action against Chief
Bl ackburn in his official capacity.

In contrast, individual capacity suits attenpt to
i npose liability on governnment officials for their actions under

col or of | aw Kentucky v. Graham 473 U.S. at 165-166,

105 S. Ct. at 3104-3105, 87 L.Ed.2d at 121-122 (1985). I ndividual
def endants who are policynmakers may be liable under 8 1983 in
their individual capacity if it is shown that such defendants,
“Wth deliberate indifference to the consequences, established
and mai ntained a policy, practice or customwhich directly caused

[the] constitutional harm” A M v. Luzerne County Juvenile

- X1 X-



Detention Center, 372 F.3d 572, 586 (3d G r. 2004)(quoting

Stoneking v. Bradford Area School District, 882 F.2d 720, 725

(3d Cir. 1989)).

In addition, an official wth supervisory
responsibilities may also be held |liable if the official
participated in violating the plaintiff’s rights, or directed
others to violate them or had know edge of, and acqui esced in,

hi s subordi nates’ viol ations. Baker v. ©Monroe Township, 50 F.3d

1186, 1190-1191 (3d Cir. 1995). However, there is no liability
in individual capacity 8 1983 actions based on a theory of
respondeat superior. Mnell, 436 U S at 693, 98 S.C. at 2037,
56 L. Ed.2d at 637.

In this case, plaintiffs allege four counts agai nst

Chi ef Bl ackburn pursuant to 8 1983: Count Il (excessive force),
Count 111 (unlawful seizure), Count 1V (false inprisonnment) and
Count V (civil conspiracy). First, | address Counts I|Il-1V.

Plaintiffs do not allege, and have offered no record
evi dence, that Chief Blackburn directly participated in the
June 17, 2005 incident giving rise to the clains set forth in
Counts Il1-1V. Plaintiffs also have failed to present conpetent
evidence that in his capacity as a policymaker, Chief Blackburn
acted with deliberate indifference in establishing and
mai ntai ning a policy, practice or customwhich directly caused a

violation of plaintiffs’ constitutional rights. A M, 372 F. 3d
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at 586. Moreover, plaintiffs have not presented conpetent
evi dence that Chief Blackburn directed others to violate
plaintiffs’ rights, or had know edge of, and acquiesced in, his
subordi nates’ violations. Baker, 50 F.3d at 1190-1191.

Accordingly, | grant summary judgnent in favor of
def endant Chi ef Joseph Bl ackburn on Counts Il, |1l and IV of
plaintiffs’ Conplaint and dism ss those counts fromthe
Conpl ai nt .

Count V alleges that individual nmenbers of the
Al l entown Police Departnent participated in a conspiracy to cover
up the events giving rise to plaintiffs’ clains. The Conpl ai nt
does not specifically aver that Chief Blackburn participated in
such a conspiracy.® However, | construe Count V as agai nst Chief
Bl ackburn as the only remaining individual defendant because the
claim which is marked as “Plaintiffs Against |ndividual
Def endants”, does not clearly indicate otherw se.

A claimfor civil conspiracy is a vehicle by which

8§ 1983 liability may be inputed to those who have not actually

performed the act denying constitutional rights. County Concrete

Corporation v. Town of Roxbury, 442 F.3d 159, 174 (3d Cr. 2006).

To allege a civil conspiracy for purposes of § 1983, the

5 Plaintiffs’ Conplaint states at paragraph 64 that the conspiracy
“at tinmes included unknown menbers of the Allentown Police Force identified as
John Does |-X, who either facilitated, participated in, or acquiesced in
Def endant s’ m sconduct and false justification of sane.” The Conplaint makes
no such specific allegation that Chief Blackburn participated in the
conspi racy.
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plaintiff nmust show that two or nore persons conbined to do an
unlawful or crimnal act, or to do a | awful act by unlawful neans

or for an unlawful purpose. MWalsh v. Quinn, 2008 W. 3285877,

at *4 (WD. Pa. Aug. 8, 2008)(Cohill, S.J.)(citing Aomung v. Gty

of Chester, 494 F.2d 811 (3d Cr. 1974)).

Plaintiffs have submtted no conpetent evidence that
Chi ef Bl ackburn participated in, or was aware of, any civil
conspi racy anong police officers to conceal the June 17, 2005
events. Specifically, plaintiffs have not shown that Chief
Bl ackburn conbi ned with another person to do an unlawful or
crimnal act, or to do a lawful act by unlawful neans or for an

unl awf ul purpose. See WAl sh, supra.

On the contrary, the undisputed facts set forth above
are that Chief Blackburn was not on duty during the incident; was
not present during the events described in plaintiffs’ Conplaint;
had no personal involvenent in the incident; was not consulted
about the incident; and was not aware of the details or nature of
the event until after it had occurred. Accordingly, | grant
summary judgnent in favor of defendant Chief Joseph Bl ackburn on
Count V of plaintiffs’ Conplaint and dism ss Count V fromthe
Conpl ai nt .

Tort d ai n8 Agai nst Chi ef Bl ackburn

Finally, | address plaintiffs’ tort clains against

Chi ef Bl ackburn as set forth in Count VIIl (Assault and Battery),
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Count |1 X (False Arrest and Illegal Inprisonnent), Count X (G vil
Conspiracy), and Count Xl (Intentional Infliction of Enotional
Di stress).

As noted above in footnote 3, the Conplaint articul ates
the tort clains as against “individual defendants” or “individual
officers”. None of Counts VIII-X specifically alleges that
Chi ef Bl ackburn participated in the tortious conduct; however,
because it is not clear that plaintiff intended those counts to
apply only to the now di sm ssed John Doe defendants, | construe
each as a cl ai magai nst Chief Bl ackburn.

Def endant Chi ef Bl ackburn contends that Counts VIII-XI
are barred by the Pennsylvania Political Subdivision Tort C ains
Act, 42 Pa.C. S.A. 8 8541 (“Tort Clainms Act”).

Under the Tort Cainms Act, |ocal agencies, including
muni ci palities, and their enployees are generally imune from
tort liability unless the alleged m sconduct fits into one eight
categories, which are specifically enunerated in the statute.®

The Tort dains Act provides:

Except as otherwi se provided in this subchapter

no | ocal agency shall be liable for any danages on
account of any injury to a person or property

6 None of the eight categories apply in this case. 42 Pa.C. S A

§ 8542 permits recovery against a |local agency or its enployee for injury
caused by a “negligent act” that falls into one of eight categories: (1)
vehicle liability; (2) care, custody or control of personal property; (3) rea
property; (4) trees, traffic control and street lighting; (5) utility service
facilities; (6) streets; (7) sidewal ks; and (8) care, custody or control of
animals. 42 Pa.C.S. A § 8542. Plaintiffs do not allege claims of negligence,
nor do the facts that formthe basis of plaintiff’s clainms fall into any of

t hese categori es.
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caused by any act of the |ocal agency or an
enpl oyee thereof or any other person.

42 Pa.C. S. A. 8§ 8541. For purposes of the Tort Clainms Act, a
“l ocal agency” is defined as a “governnent unit other than the
Commonweal th governnent.” 42 Pa.C. S. A 8§ 8501.
However, under 42 Pa.C S. A § 8550, Tort Cains Act
i munity does not apply where an enpl oyee has engaged in “wllful

m sconduct.” Section 8550 provides:

In any action against a |ocal agency or
enpl oyee thereof for damages on account of an
injury caused by the act of the enployee in which
it isjudicially determned that the act of the
enpl oyee caused the injury and that such act
constituted a crine, actual fraud, actual malice
or willful m sconduct, the provisions of sections
8545 (relating to official liability generally),
8546 (relating to defense of official immunity),
8548 (relating to indemity) and 8549 (relating to
[imtation on damages) shall not apply.

42 Pa.C. S. A § 8550.
For purposes of the Tort Clains Act, “wllful

m sconduct” has the sanme neaning as “intentional tort”. Brown v.

Muhl enberg Townshi p, 269 F.3d 205, 214 (3d Cr. 2001). 1In the
context of police m sconduct cases, there must be a determ nation
not only that the officer commtted the acts in question, but
also that he willfully went beyond the bounds of the |aw.

DeBellis v. Kulp, 166 F.Supp.2d 255, 279 (E. D.Pa. 2001)(Van

Antwerpen, J.)(citing Renk v. City of Pittsburgh, 537 Pa. 68,

641 A 2d 289 (1994).
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Because Counts VIII-X allege intentional torts,
concl ude that Chief Blackburn is not i mune fromthose cl ains
under the Tort Cains Act, and address each claimon the nerits.

Assault and Battery

Count VI1Il alleges state-law intentional tort clains of
assault and battery. Under Pennsylvania |law, “assault is an
intentional attenpt by force to do an injury to the person of
another, and a battery is commtted whenever the violence nenaced
in an assault is actually done, though in ever so snmall a degree,

upon the person.” Geonnotti v. Anpbroso, 2008 W. 701305, at *6

(E.D. Pa. March 13, 2008)(Schiller, J.)(quoting Renk v. City of

Pittsburgh, 537 Pa. 68, 641 A.2d 289 (1994)).

As noted above, plaintiffs do not allege that Chief
Bl ackburn directly participated in the June 17, 2005 inci dent
giving rise to the assault and battery clains. Moreover, the
undi sputed facts are that Chief Blackburn was not personally
i nvol ved and had no know edge of the incident until after it had
occurred. Plaintiffs have submtted no evidence to establish
that Chief Blackburn intentionally attenpted by force to do an
injury to plaintiffs, nor that the violence nenaced in such an
assault was actually done to plaintiffs. Geonnotti,
2008 W. 701305, at *6. Additionally, plaintiffs have adduced no
evi dence to support a finding that in commtting any such acts,

Chi ef Bl ackburn “willfully went beyond the bounds of the |aw as
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required by DeBellis, supra, for purposes of their assault and

battery cl ai ns.

Accordi ngly, because no genuine issue of material fact
exi sts regarding the issue of whether Chief Blackburn conmtted
the intentional torts of assault and battery against plaintiffs,
| grant summary judgnment in his favor on Count VIII and dismss
Count VIl fromplaintiffs’ Conplaint.

Fal se Arrest and 111 egal | nprisonnent

Count I X alleges a claimfor the state-law intentional
torts of false arrest and illegal inprisonnent. |n Pennsylvania,
false arrest is defined as “an arrest nade w t hout probable
cause” or “an arrest nmade by a person w thout privilege to do

so”. Russoli v. Salisbury Township, 126 F. Supp.2d 821, 869

(E. D. Pa. 2000)(Van Antwerpen, J.). The undisputed facts are that
Chi ef Bl ackburn did not participate in the June 17, 2005 i ncident
giving rise to these clains, and plaintiffs have not submtted
evi dence to suggest that Chief Blackburn arrested plaintiffs
W t hout probable cause or privilege to do so.

The el enments of false inprisonment are “(1) the
detenti on of another person, and (2) the unlawful ness of such

detention”. 1d. (citing Renk, supra). An arrest is lawful if it

i s based upon probable cause. [d. However, although it is
undi sputed that plaintiffs were detained for approximately one

hour, plaintiffs have not presented conpetent evidence to prove
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t hat such detention was unlawful, or that Chief Blackburn had any
know edge of the incident or participated in the detention.’
Moreover, plaintiffs have offered no evidence to support a
finding that in commtting any such acts, Chief Blackburn
“Wllfully went beyond the bounds of the |law as required by

DeBel lis, supra, for purposes of their false arrest and ill egal

i npri sonnment cl ai ns.

Accordi ngly, because there is no genuine issue of
material fact regarding the issues of false arrest and ill egal
i nprisonnment, | grant summary judgnent in favor of defendant
Chi ef Joseph Bl ackburn on Count | X and dismss Count | X from
plaintiffs Conplaint.

dvil Conspiracy

Count X alleges a state-law civil conspiracy claim
Specifically, the claimalleges that individual officers
conspired with others to engage in the acts alleged in
plaintiffs’ other tort clains.

To state a claimfor civil conspiracy under
Pennsyl vania | aw, a conplaint nust allege:

(1) a conmbination of two or nore persons acting
with a common purpose to do an unl awful act

! The Conpl aint alleges that the Zunbados’ hone was entered without

probabl e cause. Probable cause is normally a jury question. See Russoli
supra. However, because plaintiffs have presented no evidence that Chief

Bl ackburn played any role in the June 17, 2005 incident and have failed to
adduce any evi dence suggesting that the incident was unlawful, | do not reach
t he i ssue of probabl e cause.
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or to do a |awful act by unlawful neans or
for an unl awful purpose;

(2) an overt act done in pursuance of the common
pur pose; and

(3) actual |egal damage.

McKeeman v. Corestates Bank, N. A, 751 A 2d 655, 660

(Pa. Super. 2000). Additionally, proof of malicious intent is an

essential elenment of a claimfor conspiracy. Thonpson Coal

Conpany, 488 Pa. at 211, 412 A 2d at 473.

Plaintiffs have adduced no evidence that satisfies any
of the elenents of civil conspiracy set forth in McKeeman. As
di scussed above, the undisputed facts set forth above are that
Chi ef Bl ackburn was not on duty during the incident; was not
present during the events described in plaintiffs’ Conplaint; had
no personal involvenent in the incident; was not consulted about
the incident; and was not aware of the details or nature of the
event until after it had occurred.

Plaintiffs have submtted no conpetent evidence
supporting a finding that Chief Blackburn conbined with any other
person to commt any unlawful act, or any |awful act by unl awf ul
means or for an unlawful purpose, against plaintiffs. Moreover,
there is no record evidence to support plaintiffs’ allegations of
| egal damage. MKeeman, 751 A 2d at 660. Additionally,

plaintiffs have failed to present proof of malicious intent as
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requi red by Thonpson Coal Conpany, 488 Pa. at 211, 412 A 2d

at 473.

Accordi ngly, because plaintiffs have not established a
genui ne issue of material fact with regard to their state-I|aw
claimfor civil conspiracy, | grant sunmary judgnment in favor of
def endant Chi ef Joseph Bl ackburn on Count X and di sm ss Count X
fromplaintiffs’ Conplaint.

I ntentional Infliction of Enpotional D stress

Finally, Count Xl alleges a state-law tort claimfor
intentional infliction of enotional distress. Plaintiffs allege
that the June 17, 2005 incident was “cal cul ated, designed, and
i ntended by the individual Defendants to intentionally inflict
del i berate enotional distress, psychol ogical trauma, and psychic
pain and suffering upon the Plaintiffs and to instill in their
m nds an i nmedi ate and permanent sense of fear and trepidation”,
causing plaintiffs to suffer indefinite psychol ogi cal damages.?

In order to state a claimfor intentional infliction of
enotional distress under Pennsylvania law, plaintiff nust
establish four elenents: (1) the conduct of the defendant was
intentional or reckless; (2) the conduct was extrene and
outrageous; (3) the conduct caused enotional distress; and

(4) the distress was severe. Walker v. North WAl es Borough,

395 F. Supp. 2d 219, 232 (E.D.Pa. 2005)(Baylson, J.)(citing Chuy v.

Conpl ai nt, paragraphs 90-91.
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Phi | adel phi a Eagl es Football dub, 595 F.2d 1265, 1273

(3d Gr. 1979).

A legally cognizable claimfor intentional infliction
of enotional distress nust be based upon conduct that is “so
outrageous in character, and so extrene in degree, as to go
beyond all possi bl e bounds of decency, and to be regarded as
atrocious and utterly intolerable in a civilized society.”

Cox v. Keystone Carbon Conpany, 861 F.2d 390, 395 (3d Cr

1988) (quoting Buczek v. First National Bank of Mfflintown,

366 Pa. Super. 551, 531 A 2d 1122, 1125 (1987)).

In this case, plaintiffs have adduced no evidence to
establish any of the elenents of their intentional infliction of
enotional distress against Chief Blackburn. First, as discussed
above, the undisputed facts are that Chief Blackburn did not
participate in, and had no know edge of, the June 17, 2005
incident giving rise to plaintiffs’ clains. Plaintiffs have not
presented any evidence to suggest that Chief Bl ackburn engaged in
any conduct with respect to plaintiffs that was intentional,
reckl ess, extreme, or outrageous. Additionally, plaintiffs have
presented no evidence that any of Chief Blackburn’s conduct
caused plaintiffs severe (or any) enotional distress.

See W4l ker, 395 F. Supp.2d at 232.
Accordi ngly, because plaintiffs have failed to

establish a genuine issue of material fact with regard to their
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state-law claimfor intentional infliction of enotional distress,
| grant summary judgnment in favor of defendant Chief Joseph
Bl ackburn on Count XI and dism ss Count XI fromplaintiffs’
Conpl ai nt .

MOTI ON FOR SANCTI ONS

Def endant s seek sanctions against plaintiffs and their
counsel because of alleged discovery violations. Specifically,
def endants seek sanctions pursuant to Rule 37(b)(2)(A) of the
Federal Rules of Cvil Procedure for failure to obey a court
Order to provide discovery; under Rule 37(d)(1)(A) for failure to
attend their own deposition or serve answers to interrogatories;
and under Rule 16(f) for failure to conply with court-ordered
di scovery deadl i nes.

The sanction sought is dismssal of plaintiffs’

Conpl aint® or, in the alternative, preclusion of plaintiffs’
expert reports and expert witness testinony at the trial of this
matter.

Because, by this Order and Opinion, | have granted
summary judgnment in defendants’ favor on all remaining clains in
t he Conpl aint and enter judgnent in favor of defendants and

against plaintiffs, | dismss the Mdtion for Sanctions as noot.

9 Def endant s al so seek dismissal of plaintiffs’ Conplaint for

failure to prosecute pursuant to Rule 41(b) of the Federal Rules of Givil
Procedure.
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CONCLUSI ON

For all the foregoing reasons, | grant Defendants’
Motion for Summary Judgnent and dism ss all remaining counts of
plaintiffs’ Conplaint, and | enter judgnent in favor of
def endants and against plaintiffs on all clains. WMoreover, |

di sm ss defendants’ ©Mdtion for Sancti ons as noot.
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