I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH and : ClVIL ACTI ON
CHRI STOPHER BUSH )
V.
S.C. ADAMS, et al., E NO. 07-4936
MEMORANDUM AND ORDER
McLaughlin, J. January 27, 2009

On Novenber 3, 2008, the Court issued a Menorandum and
Order in this case concerning two notions to dismss, one filed
by defendant Isara |sabella Serene and one filed by defendants
Sean Adans and Brian Russell.

The Novenber 3 Menorandum and Order addressed but did
not decide Isara Isabella Serene’s notion to dismss. Serene
noved to dism ss the clains against her both for |ack of personal
jurisdiction and for failure to state a claim In the Novenber 3
Menorandum the Court anal yzed Serene’s jurisdictional argunents
and found that personal jurisdiction could properly be asserted
over Serene on the basis of the plaintiffs’ state | aw conspiracy
claim which alleged that Serene conspired w th anot her
def endant, a Pennsylvania state trooper referred to only as
Sergeant Tripp. Having addressed Serene’s jurisdictional
argunments, the Novenber 3 Menorandum and Order deferred a
deci sion on Serene’s |egal sufficiency argunents. The Court

explained that its review of the applicable |aw concerning the



state |l aw conspiracy claimhad uncovered a |ine of authority that
had not been discussed by the parties and that cast doubt on the
viability of the claim The Court therefore required the
plaintiffs and defendant Serene to file subm ssions addressing
this additional authority before the Court resolved the renaining
i ssues in Serene’s notion.

The Novenber 3 Menorandum and Order al so addressed
Adans and Russell’s notion. Adans and Russell noved to dism ss
the clains against themfor both |lack of personal jurisdiction
and |l ack of venue, and in the alternative, noved to have the
cl ai rs agai nst them severed and transferred to the United States
District Court for the Eastern District of Virginia for the
conveni ence of parties and witnesses under 28 U.S.C. 8§ 1404(a).
In the Novenber 3 Menorandum and Order, the Court determ ned that
it lacked personal jurisdiction over Adans and Russell and
declined to reach their argunents as to venue or 8 1404 transfer.
In the absence of personal jurisdiction, a district court is
required “either to dismss or transfer to a proper forum”

Lafferty v. St. Rel, 495 F.3d. 72, 76-77 (3d Cr. 2007).

Finding that neither the plaintiffs nor Adans and Russell had
fully addressed how the Court should proceed if it found no
personal jurisdiction, the Court required the plaintiffs and
def endants Adans and Russell to submt supplenental briefing on

t he i ssue.



The Court has now received the suppl enent al
subm ssions that it ordered fromthe parties and resolves the
out standi ng i ssues concerning Serene’s and Adans and Russell’s
notions to dismss.?

The Court will dismss the plaintiffs’ clains against
def endant Serene. The Court finds that the allegations of
conspiracy concerning Serene and Sergeant Tripp, over which the
Court previously found it could exercise personal jurisdiction,
fail to state a claimand should be dism ssed under Fed. R G v.
P. 12(b)(6). The remaining clains as to Serene will be dism ssed
for lack of personal jurisdiction under Fed. R GCv. P. 12(b)(2)
for the reasons set forth in the Court’s Novenber 3, 2008,

Menor andum and O der

! The Court’s Novenber 3, 2008, Order required the
plaintiffs to file their supplenental subm ssions on or before
Novenber 17, 2008, and the defendants to file theirs on or before
Novenber 26, 2008. The plaintiffs failed to file their
subm ssion by the date ordered by the Court. Instead, on
Novenber 26, 2008, the plaintiffs filed a “Reply Menorandum
Requested by the Court with a Mdtion for Leave to Enlarge the
Time to File Late” (Docket No. 28). The plaintiffs’
menor anduni notion offers no excuse for their failure to conply
with the deadline, but states that the delay has caused no
prejudice to the defendants. Defendants Adans and Russel
responded to the plaintiff’s nmenorandum notion, arguing that they
suffered prejudice fromthe late filing because they incurred the
cost of preparing an additional brief to respond to the argunents
in the plaintiffs’ untinmely subm ssion. Although the Court is
di sturbed by the plaintiffs’ unexplained failure to conply with
the deadlines set out in the Court’s Order, the Court finds any
prejudice fromthe delay to be mniml and has therefore
considered the argunents in the plaintiffs’ late subm ssion in
reaching its decision



The Court will dismss, rather than sever and transfer,
the plaintiffs’ clains against defendants Adans and Russell. The
Court finds that the circunmstances of this case do not support
either a severance or a transfer to another jurisdiction over the

opposition of the plaintiffs.

FACTUAL BACKGROUND

The Court previously described at length inits
Menor andum and Order of Novenmber 3, 2008, the allegations of the
anended conpl aint and the suppl enental evidence submtted by the
parties concerning jurisdiction. The Court incorporates that
di scussion by reference and will not repeat it here. For
clarity, the Court will give a brief summary of the case and the
facts necessary for an understanding of its decision.

This case is brought by two plaintiffs, David and
Chri stopher Bush, who are brothers. David Bush was married, and
subsequently divorced from defendant |Isara |sabella Serene, with
whom he had two children. Until 2004, David Bush and Serene both
lived in Pennsylvania. |In 2004, after having obtained custody of
the children and a protection from abuse order against David Bush
froma Pennsyl vania court, |Isara |Isabella Serene fled
Pennsyl vania with her children and w thout court approval. She
subsequently noved to Virginia where she changed her children’s

names and Social Security nunbers to avoid being | ocat ed.



After Serene |eft, David Bush sought help in finding
Serene and the children from defendant Sergeant Tripp of the
Pennsyl vania State Police. According to the plaintiffs’ anmended
conpl aint, based on what David Bush told him Sergeant Tripp had
a duty to place the nanes of his children into the National Crine
Information Center (“NCIC’)’s Mssing Child database. The
anmended conpl ai nt al |l eges, however, that Tripp intentionally
failed to place the children’s nanes in the database or otherw se
search for the children because Tripp had entered into an
agreenent with Isara Serene “to use the under color of state
authority [sic] to deprive David Bush of his association right to
be with and raise his children.” Am Conpl. Y 46-47

Davi d Bush then turned for assistance to his brother,
Chri stopher Bush, a police officer in Newtown Township,
Pennsyl vani a, and Chri stopher Bush placed the nanmes of the Bush-
Serene children into the NC C database. Wth his brother’s help,
David Bush |ocated the children in Virginia in 2006. David Bush
t hen obtained an order from a Pennsylvania court granting him
custody of the children and traveled to Virginia in Cctober 2006.
In Virginia, David Bush enlisted the aid of Virginia police to
take his children fromtheir schools in the mddle of the day and
return themto his custody, after which he then returned with

them to Pennsyl vani a.



Def endant Serene, upon |learning that her children had
been taken from school and given to her ex-husband, began | egal
proceedi ngs to have themreturned. As part of these efforts, she
travel ed to Pennsyl vania where she had the order that granted
custody to David Bush vacated as inprovidently granted. Serene
then obtained a custody order froma Virginia court and sought to
have David Bush arrested and the children returned. To do so,
Serene contacted defendants Adanms and Russell who are officers in
the Richnond, Virginia police departnment. Adans and Russel
obt ai ned an arrest warrant for David Bush for child abduction by
a parent and for conspiracy. David Bush was arrested on the
warrant in Pennsylvania and extradited to Virginia where the
charges against himwere ultimtely dropped.

Chri stopher Bush was subsequently investigated by the
Pennsyl vania State Police for his actions in seeking to | ocate
the children. The investigation was allegedly initiated by
Sergeant Tripp and defendant state troopers Kenneth Hill and
Steven J. Ignatz for the purpose of retaliating against himfor
hel ping his brother. Christopher Bush was ultimtely cleared of
wrongdoing in the investigation.

On the basis of these facts, the plaintiffs’ anmended
conplaint brings clainms under federal and state |aw, seeking
damages for David Bush’s arrest and inprisonment and for the

Pennsyl vania State Police investigation into Christopher Bush.



1. ANALYSI S

A. Def endant Serene’'s Mdtion to Dismss

In its prior Menorandum and Order of Novenber 3, 2008,
the Court deferred a decision on defendant |Isara |sabella
Serene’s notion to dismss. The Novenber 3 Menorandum anal yzed
the argunents in defendant Serene’s notion to dism ss concerning
personal jurisdiction, but put off addressing her argunents that
the plaintiffs’ allegations failed to state a claimuntil after
the Court received the parties’ supplenental subm ssions. Having
recei ved those subm ssions, the Court will now decide Serene’s

nmot i on.

1. The State Law ClaimAlleging a Conspiracy Between
Serene and Sergeant Tri pp

The suppl enental subm ssions that the Court requested
fromthe plaintiffs and Serene concerned a |ine of Pennsylvania
deci sions on official nonfeasance relevant to the plaintiffs’
state |l aw conspiracy claimalleging an agreenment between Serene
and Sergeant Tripp. The Court will therefore begin its analysis
with this claim

In its Novenmber 3, 2008, decision, the Court determ ned
that it had specific personal jurisdiction over Serene as to the
state law cl aimof conspiracy between Serene and Sergeant Tri pp.
The Court nust now determ ne whet her the all egations concerning

the Tripp-Serene conspiracy properly state a claim
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The anended conpl aint alleges that Serene and Sergeant
Tripp entered into a “continuing agreenent” on or about Apri
2005, under which Tripp would “facilitate [ Serene] in abscondi ng”
from Pennsylvania with her children by failing to search for
either Serene or the children and by failing to enter the
children’s nanes into the NCIC m ssing children database. As a
result of this conspiracy, David Bush was “not provid[ed] police
services he was entitle[d] to.” Am Conpl. Y 111-13. In
support of the existence of this conspiracy, the plaintiffs
allege on information and belief that Tripp is a nenber of the
| ocal Mansfield, Pennsylvania chapter of “an organization that
hi des wonen and children” to which either Serene or her attorney

al so belong. Am Conpl. § 46.

a. Pennsyl vani a Law Concer ni ng Law Enf or cenent
Nonf easance

Because the all egations concerning the Serene-Tripp
conspiracy state that the two conspired to have Sergeant Tripp
fail to performhis official duties, these clains inplicate a
I ine of decisions that hold that Pennsylvania does not recognize
a state |l aw cause of action for a | aw enforcenent officer’s
“nonfeasance.” The Court directed the plaintiffs and Serene to
provi de suppl enental briefs addressing the application of these

decisions to the conspiracy claimrelating to Serene and Tri pp.



Havi ng revi ewed the parties’ subm ssions, the Court concl udes
that these cases are distinguishable.

Three state court decisions and one federal district
court deci sion have consi dered whet her Pennsyl vania | aw woul d
recogni ze a private cause of action against a | aw enforcenent
officer or a nmunicipality for law enforcenent’s failure to act to
protect an individual. These decisions all hold that acts of
“nonf easance” by a | aw enforcenent officer — a failure to perform
one’s duties — are ordinarily not actionable under Pennsylvani a
| aw because they are public duties owed to the citizenry at |arge

and not to any individual. See Mller v. U S., 561 F. Supp.

1129, 1134-37 (E.D. Pa. 1983); Caldwell v. Gty of Phila., 517

A 2d 1296, 1299 (Pa. Super C. 1986); Melendez v. Gty of

Phila., 466 A 2d 1060, 1063 (Pa. Super. Ct. 1983); Berlin v.

Drexel Univ., 10 D. & C 3d 319, 329 (C.P. Phila. Co. 1979). A
| aw enforcenent officer or police departnent is therefore liable
for nonfeasance only if |aw enforcenent has a “speci al
relationship” with an individual, such that it has voluntarily
assunmed responsibility to protect the individual fromharm See
Mller at 1134; Ml endez at 1063; Caldwell at 1300; Berlin at
328.

| f Sergeant Tripp's failure to search for the Serene-
Bush children or place the children’s nanes into the NC C

dat abase can be properly characterized as nonfeasance (and if



Pennsyl vani a | aw applies here?), then Mller, Caldwell, Ml endez,

and Berlin woul d suggest that the plaintiffs have no cause of
action under Pennsylvania |law against Tripp for this conduct. |If
the plaintiffs have no i ndependent cause of action against Tripp,
then they can have no conspiracy cause of action agai nst Serene:
“absent a civil cause of action for a particular act, there can
be no cause of action for civil conspiracy to commt that act.”

Phillips v. Selig, 959 A 2d 420, 2008 W. 4603476 at *13 (Pa.

Super. C. COct. 17, 2008) (internal quotation and citation
omtted).

Upon careful consideration, however, the Court does not
believe that the plaintiffs’ allegations against Tripp can be
characterized as alleging only nonfeasance. Although the anended
conplaint alleges that Tripp failed to performhis official
duties, it also specifically alleges that his failure to do so
was intentional. Am Conpl. at § 47. The Court finds that,
under Pennsyl vani a | aw, nonfeasance refers only to a negligent,

not an intentional, failure to act.

2 The plaintiffs’ anended conpl aint does not specify
whether it is alleging conspiracies under Pennsyl vania or
Virginia law, nor have the plaintiffs addressed the choice of |aw
issue in their brief. Defendant Serene’s brief cites only
Pennsyl vania | aw in arguing that the conspiracy claimshould be
di sm ssed, but states in a footnote that she does so only because

“it appears Plaintiffs seek redress under Pennsylvania |law.” Her
brief states that Serene “does not concede that Pennsylvania | aw
is the correct choice of lawin this case.” Serene Br. at 24

n.4. Because the Court finds this |ine of Pennsylvania casel aw
i napplicable, it does not reach the choice of |aw issue.

10



Al'l four decisions holding that Pennsyl vani a does not
recogni ze a cause of action for |aw enforcenent nonfeasance
involve only allegations of negligence. Mller, 561 F. Supp. at
1134 (negligent failure to protect confidential informnt);
Caldwell, 517 A 2d at 1299 (negligent failure to provide adequate
police protection to unsafe railroad station); Ml endez, 466
A.2d 1063 (negligent failure to quell racial disturbance);

Berlin, 10 D. & C.3d at 329 (negligent failure to provide
adequate police protection to unsafe nei ghborhood). The very
concept of nonfeasance was devel oped “in negligence actions at

early common law.” Mller at 1134; see also Nelson v. Dusquene

Light Co., 12 A 2d 299, 303 (Pa. 1940) (describing negligence as
consi sting of both “nonfeasance, that is, omtting to do or not
doi ng, sonet hi ng which ought to be done . . . and nmal f easance,
that is, the doing of sonething which ought not to be done

).

G ven this consistent application of the term

“nonf easance” only to negligent failures to act, the Court does
not believe that Pennsylvania woul d extend the neani ng of
nonf easance to enconpass allegations of an intentional failure to
act. Sergeant Tripp’'s allegedly intentional actions in failing
to | ook for Bush-Serene children or to place their nanmes in the

NCI C dat abase are therefore not “nonfeasance” under Pennsylvani a

11



law and Mller, Caldwell, Ml endez, and Berlin are inapplicable

to the plaintiffs’ conspiracy claimagainst Tripp and Serene.

b. The Sufficiency of the Conspiracy All egations

Havi ng found that Pennsylvania | aw concerning | aw
enf orcenent nonfeasance is inapplicable here, the Court turns to
Serene’ s argunent that the plaintiffs have failed to adequately
al l ege the existence of a conspiracy between Serene and Sergeant

Tri pp.

In Bell Atlantic Corp. v. Twonbly, the United States

Suprenme Court clarified the standard to be used to judge the

| egal sufficiency of a conplaint. 550 U S. 544, 127 S. . 1955
(2007). The Twonbly Court rejected an earlier, |ong-quoted
statenent that a conplaint should be dismssed only if it
“‘appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimthat would entitle himto relief.””

Id., 127 S. C. at 1968 (quoting Conley v. G bson, 355 U S. 41

45-46 (1957)). Instead, the Court held that, to state a claim a
conpl aint nmust contain sufficient factual allegations “to raise a
right to relief above the speculative level.” [d. at 1965. In
the context of evaluating the legal sufficiency of a claimof
antitrust conspiracy, the Court held that “stating such a claim
requires a conplaint with enough factual matter (taken as true)

to suggest that an agreenment was made” and requires allegations

12



that provide “plausible grounds to infer an agreenent.” 1d. The
United States Court of Appeals for the Third Grcuit, in a
deci si on extendi ng Twonbly outside the antitrust context to a
case, like this one, involving civil rights violations,

summari zed Twonbly as requiring “sonme show ng sufficient to
justify noving the case beyond the pleadings to the next stage of

l[itigation.” Phillips v. County of Allegheny, 515 F.3d 224, 234-

35 (3d Cir. 2008).

I n discussing plausibility, the Twonbly Court took care
to enphasi ze that a court considering a notion to di sm ss cannot
gquestion whether the factual allegations of a conplaint are
pl ausi bl e. Twonbly | eaves untouched the requirenent that, in
eval uating a notion under Fed. R Cv. P. 12(b)(6), a court nust
accept all factual allegations as true and construe the conpl aint

in the light nost favorable to the plaintiff. See Phillips, 515

F.3d at 234. Twonbly states that a court nust assune “that al

of the allegations in the conplaint are true (even if doubtful in
fact)” and cautions that “a well-pl eaded conpl aint may proceed
even if it strikes a savvy judge that actual proof of those facts
is inmpossible.” 1d., 127 S. C. at 1965. What nust be plausible
under Twonbly, therefore, is not the conplaint’s factual

al l egations thensel ves, but the inferences or suggestions that
result fromthose facts and that give rise to the plaintiff’s

right to relief.

13



Appl ying the Twonbly standard to the plaintiffs’ claim
t hat defendant Serene conspired with Sergeant Tripp, the Court
accepts as true the plaintiffs’ allegation that Sergeant Tripp is
a nmenber of the local chapter of an unnanmed organi zation that
“hi des wonmen and children” and that either defendant Serene or
her custody attorney also belong to this organization. This is
the principal factual allegation in the anended conpl ai nt
supporting the existence of the agreenent. The other allegations
concerning Serene and Tripp’s alleged conspiracy nerely set out
the contents of the alleged agreenent, stating that Tripp agreed
to aid Serene in fleeing Pennsylvania with her children by
di sregarding both his official duty and orders fromthe district
attorney to search for the children and to place their nanmes in
t he NCI C dat abase.

The Court finds that the allegation concerning Tripp
and Serene’s (or Serene’s |lawer’s) nenbership in an organi zation
that “hides wonen and children” is insufficient as pled to
suggest or infer an agreenent between Tripp and Serene. The
Court begins with the observation that, considered by itself,
apart from any supporting factual allegations, the all eged
conspi racy between Serene and Tripp is inplausible. It is not
inherently likely that a state trooper would conspire with a
private citizen to assist her in fleeing the jurisdiction with

her m nor children by deliberately refusing orders to search for

14



the children. The question that nust be answered under Twonbly
is whether the additional allegation about a common nenbership in
an organi zation “that hides wonen and children” is enough to make
the exi stence of a conspiracy plausible. Upon careful
consideration, the Court finds that, absent additional details
concerning the all eged organi zation and Tri pp and Serene’s (or
Serene’s | awer’s) nenbership, it is not.

O her than alleging their common nenbership in this
organi zati on, the anended conpl ai nt says not hi ng about Serene and
Tripp's relationship with each other.® The anended conpl ai nt does

not allege that they were acquai ntances or friends, or even that

3 At oral argunent, plaintiffs’ counsel el aborated on the
all egations in the amended conpl ai nt concerning both the
organi zation and the rel ati onship between Tripp and Serene.
Plaintiffs’ counsel stated that the organization did have a nane,
which he had in his notes, but that he did not knowit from
menory and was unable to provide it to the Court. He stated that
t he organi zation “hel ps wonen who are battered” and that it holds
nmeetings. He also stated that his client believed that both
Serene and her |awer were nenbers of the organization.
Plaintiffs’ counsel later clarified that all his information
about this organization cane fromhis client and had not been
i ndependently verified by him 5/2/08 Tr. at 8-9, 64-65.
Plaintiffs’ counsel also stated that Sergeant Tripp and Serene
knew each ot her before Serene |left Pennsylvania, and that this
was corroborated by notes of a Virginia police officer describing
a conversation with Sergeant Tripp, in which Tripp stated he had
been “involved in this thing” for a long tinme. 1d. at 15, 21,
64-65. Counsel for both Tripp and Serene denied that the two
knew each other, except to the extent that Sergeant Tripp may
have responded to di sturbances at the Serene-Bush household in
the course of his duties. 1d. at 24, 36. None of these
additional facts is alleged in the conplaint and none can
t herefore be considered by the Court in evaluating Serene’s
12(b) (6) notion.

15



t hey knew each other. The plaintiffs’ allegations do not give
the nane of the organization or describe it, or its activities,
in any way, other than that it “hides woman and children.” No
details about the organi zation are given that would allow the
Court to assess how likely it is that Tripp and Serene’s, or her
| awyer’s, common nenbership would allow an inference that they
knew each other and m ght plausibly have conspired as all eged.
Absent such additional allegations, the bare allegation that
Tripp and Serene (or her |awer) shared a conmon nenbership in an
organi zati on, even one allegedly devoted to hiding wonen and
children, is not enough to give plausible grounds to infer an
agreenent between the two.

Because the plaintiffs have failed to adequately all ege
the exi stence of an agreenent, the state law claimalleging a

conspiracy between Tripp and Serene will be di sm ssed.

2. The Remai ning C ai ns Agai nst Serene WII| Al so Be
D snmi ssed

In its Novenmber 3, 2008, Menorandum and Order, the
Court determned that it had personal jurisdiction over Serene
with respect to the state | aw conspiracy clai magai nst her and
Sergeant Tripp, but determined that it did not have personal
jurisdiction over Serene with respect to her federal clains under
42 U.S.C. 8§ 1983 or her other state |aw clainms. The Court then

deferred a determ nation on Serene’s 12(b)(6) argunents and

16



ordered suppl enental subm ssions. In doing so, the Court stated
that if the Court subsequently determ ned that the Serene-Tripp
conspiracy allegations over which it had personal jurisdiction
failed to state a claim then the Court believed that it “would

| ack personal jurisdiction over the remaining clains” and they
could be dism ssed under Fed. R Cv. P. 12(b)(2). Menorandum of
Novenber 3, 2008, at 40.

In making this |ast statenment, the Court inplied that,
if the Serene-Tripp conspiracy claimwere legally sufficient,
then the fact that the Court could exercise personal jurisdiction
over this claimwuld allowit to exercise personal jurisdiction
over the other federal and state clains agai nst Serene, even
t hough the Court had determ ned that those clains would not
support personal jurisdiction on their own. This inplication,
whi ch has not been chall enged by either Serene or the plaintiffs,
IS incorrect.

The Court properly stated in its Menorandum and O der
of Novenber 3, 2008, that an analysis of specific personal

jurisdiction nust be done claimby-claim Mrten v. Godwi n, 499

F.3d 290, 296 (3d Cr. 2001). The result of such an anal ysis,
however, is also claimspecific, and a court, having determ ned
that personal jurisdiction exists over a defendant with respect
to one claim cannot use that claimto exert personal

jurisdiction over the sanme defendant with respect to other clains
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that do not otherw se support such jurisdiction. Remck v.
Manfredy, 238 F.3d 248, 255 (3d Gr. 2001). In Remck, the Third
Circuit Court of Appeals conducted a clai mby-claimanalysis of
personal jurisdiction and upheld the exercise of personal
jurisdiction over individual defendants on clains for breach of
contract and tortious interference, but found no personal
jurisdiction as to clainms of defamation and m sappropriation and
ordered those latter clainms dismssed. 1d. at 256-61

Because the determ nation of personal jurisdictionis
claimspecific, the Court’s previous conclusion in the Novenber
3, 2008, Menorandum and Order that personal jurisdiction over
Serene does not exist for certain of the plaintiffs’ clains

requires that those clains be dism ssed agai nst Serene.

a. Federal Civil R ghts C ai ns agai nhst Serene

The federal civil rights clains agai nst Serene (Anrended
Complaint Counts I-111) are asserted by plaintiff David Bush
under 42 U.S.C. 8§ 1983 agai nst defendants Serene, Adans, and
Russell for David Bush’'s allegedly wongful arrest and
prosecution on Virginia charges. As found in the Novenber 3,
2008, Menorandum and Order, these clains do not support the
exerci se of personal jurisdiction over Serene because she did not
purposefully avail herself of the privilege of acting in

Pennsyl vani a or purposefully target Pennsylvania in seeking to

18



have O ficers Adans and Russell arrest David Bush. Under Reni ck,

t hese clains nust therefore be dism ssed.*

b. State Law C ai ns Agai nst Serene for
Assaul t/Battery, False Inprisonnent,
Intentional Infliction of Enotional D stress,
Mal i ci ous Prosecution, Wongful Use and Abuse
of Process, and Defamation - False Light

Count 1V of the Amended Conpl aint alleges a variety of
state law cl ai ns agai nst Serene: assault/battery, false
i nprisonnment, intentional infliction of enotional distress,
mal i ci ous prosecution, wongful use and abuse of process, and
defamation - false light. Al of these clains except the claim
for defamation stemfrom David Bush’s arrest and prosecution.
David Bush’s arrest is alleged to constitute assault and battery
and false inprisonnent; his prosecution is alleged to constitute
mal i ci ous prosecution and wongful use and abuse of process; and
both the arrest and prosecution are alleged to have subjected
David Bush to enotional distress. Like the federal civil rights
cl ai ms, because these clains relate to M. Bush’'s arrest and

prosecution, they do not support personal jurisdiction over

4 Nei t her Serene nor the plaintiffs have requested that
the Court consider whether to sever and transfer, rather than
di sm ss, any clainms over which it |acks personal jurisdiction.
Serene expressly requests in her notion that any such clains be
di sm ssed. The plaintiffs, while not specifically addressing the
possibility of transferring clainms agai nst Serene, have sought
di sm ssal, rather than transfer, of clains agai nst Adans and
Russel | over which personal jurisdiction is |acking.

19



Serene in Pennsylvania for the reasons set out in the Novenber 3,
2008, Menorandum and Order and nust therefore be di sm ssed.

The defamation claimin Count |V arises not out of
David Bush’s arrest and prosecution, but out of allegedly false
statenents by Serene that led to the arrest and which were
al l egedly published and republished by Serene, Adans and Russell.
Serene is alleged to have published a fal se communi cati on “when
she on or about October 21, 2006, spoke with Defendants Adans and
Russel |, who thereafter republished the information by word and
witing to others, and each said that David Bush engaged in
conduct that was illegal, such as he physically abused her and
the children and ki dnapped them” Am Conpl. § 105. Serene,
Adans, and Russell are alleged to have published or republished
this false information to the FBI, U S. Mrshals, U S Attorneys
General, District Attorneys, and court officials. Am Conpl.
106.

Nei ther the allegations of the anmended conpl ai nt, nor
the affidavits and other material the plaintiffs provided in
opposition to Serene’s notion, identify any specific
communi cation that Serene had with any of these FBlI agents, U S.
Marshal s, Attorneys General, District Attorneys or other

officials, or state specifically that she ever published any
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al l egedly defamatory statenents in Pennsylvania.® The plaintiffs
have argued that notes fromthe Virginia police departnent
i ndicate that Serene spoke to Sergeant Tripp in October 2006, but
neither the notes nor any other material provided by the
plaintiffs indicate the content of their conversations, and the
amended conpl ai nt does not nention Sergeant Tripp or the
Pennsyl vania State Police as one of the | aw enforcenent personnel
to whom defamatory statenents were nade, nor is Tripp naned as a
defendant in the defamation claim See Am Conpl. 1Y 105-06.
The only specific defamatory statenent by Serene nentioned in the
anended conplaint is her conversation with Adans and Russell in
Virginia that led to the issuance of the arrest warrant for David
Bush. Am Conpl. at ¥ 105.

The all egations of defamati on agai nst Serene are

insufficient to support personal jurisdiction. See Marten v.

Godwi n, 499 F.3d 290, 297 (3d Gr. 2007). In Marten, discussed
at length in the Court’s Novenmber 3, 2008, Menorandum and O der
a Pennsyl vani a student who was taking classes over the internet
froma Kansas university sued the university and several of its
adm ni strators and teachers after he was expelled. The Marten

court upheld the dism ssal of the plaintiffs’ defamation claim

5 The amended conpl ai nt does al |l ege that Adans and
Russel |l spoke with these | aw enforcenent personnel in
Pennsyl vani a, seeking to have David Bush arrested. See Am
Conpl . at 1Y 22, 25, 28.
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because “nothing in the record indicates that the defendants nade
defamatory statenents or sent defamatory material to

Pennsyl vani a” (except for communications to the plaintiff) and
therefore the plaintiff had failed to show “specific facts
showi ng a deliberate targeting of Pennsylvania.” [|d.

Here, the plaintiffs have alleged no specific
defamatory statenents by Serene, other than her statenents to
Adans and Russell in Virginia that fornmed the basis for the
arrest warrant. As in Marten, this is insufficient to show
either that Serene purposefully directed or deliberately targeted
her activities toward Pennsylvania, as required for specific

jurisdiction.

C. State Law C ai ns Agai nst Serene for Cvi
Conspi racy

Count V of the Anended Conpl aint brings state | aw
conspiracy cl ai ns agai nst the defendants. Agai nst Serene, at
| east two separate conspiracies are all eged.

The first conspiracy arises froman all eged agreenent
bet ween Serene and O ficers Russell and Adans to have David Bush
arrested and prosecuted on the basis of knowi ngly false
information. Am Conpl. Y 109-110. Personal jurisdiction over
Serene is lacking as to this conspiracy for the sanme reasons that
jurisdiction is lacking over the plaintiffs’ federal civil rights

clains. As found in the Novenmber 3, 2008, Menorandum and Order,
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Serene did not purposefully avail herself of the privilege of
acting in Pennsylvania or deliberately target Pennsylvania in
seeking to have Oficers Adans and Russell arrest David Bush. As
personal jurisdiction is |acking over this conspiracy claim it
must be dism ssed. See Rem ck, 238 F.3d 248.

The second conspiracy involving Serene is the alleged
agreenent between Serene and Sergeant Tripp to have Tripp refrain
frominvestigating the children’ s di sappearance or from putting
their nanes in the NCI C database. Am Conpl. Y 111-113. As
di scussed earlier in this Menorandum these allegations do not
contain sufficient grounds to plausibly infer the existence of a
conspiracy, and so will be dism ssed under Fed. R Cv. P.

12(b) (6).

In addition to these two clearly-pled conspiracies
i nvol vi ng Serene, one paragraph of the anended conpl ai nt nmentions
Serene in connection with allegations that defendant Pennsylvani a
State Troopers Hill, Ignatz, and Tripp allegedly conspired to
have plaintiff Christopher Bush investigated for putting the
Bush- Serene children’s nanmes into the NCI C database. Paragraph
115 of the anmended conplaint alleges that “Defendants Adans,
Tripp[,] HII, [Serene], and Ignatz initiated and used a bogus
CLEAN i nvestigation [against Christopher Bush],” and paragraph

117 all eges that “the Defendants” conspired by “contact[ing]
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Chri stopher Bush’s enployer for the purpose to harm|[sic]
Chri stopher Bush’s enpl oynent and good nane.”

To the extent these allegations are intended to all ege
a conspiracy between Serene and these other defendants concerning
the investigation into Christopher Bush, they fail to state a
claim at |least as to Serene, because the anended conpl ai nt
contains no factual allegations that would provide “plausible
grounds” for inferring the existence of a conspiracy, as required

by Bell Atlantic Corp. v. Twonbly, 550 U S. 544, 127 S. C. 1955,

1965 (2007). Oher than the conclusory allegations of her
participation in the conspiracy, the anended conpl ai nt contains
no factual allegations |linking Serene (or Adans) in any way with

defendants H Il or Ignatz or plaintiff Christopher Bush.

B. The Di sposition of the C ains Agai nst Defendants Adans
and Russel |

In its Novenber 3, 2008, Menorandum and Order, the
Court determned that it |acked personal jurisdiction over
def endants Adans and Russell and granted their notion to disn ss
on this ground. The Court did not decide at that tinme, however,
whet her the plaintiffs’ clains agai nst Adanms and Russell shoul d
be di sm ssed or whether, as Adans and Russell requested, they
shoul d be severed fromthe other clains in this action and
transferred to another forum where personal jurisdiction over

t hem woul d exist. The Court requested suppl enental subm ssions
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fromthe plaintiffs and Adans and Russell, and those subm ssions
havi ng been received, the Court now deci des the issue.

Def endants Adanms and Russell, in their suppl enental
subm ssion, request that the clains against them be severed and
transferred to the United States District Court for the Eastern
District of Virginia, a forumwhich Adans and Russell concede
woul d have personal jurisdiction over them Adans and Russel
argue that a transfer would allow the plaintiffs’ clains to
proceed on their nmerits without delay. |In contrast, they argue
that if the clains against themwere dism ssed, any appeal of
that dism ssal mght be delayed until after all of the other
clains in the plaintiffs’ conplaint were resolved, so that if the
Court’s dism ssal were ultimately reversed, any remand woul d not
occur for several years, by which tinme evidence could becone
stale or w tnesses unavail abl e.

The plaintiffs, in their subm ssion, oppose any
transfer of these clains and instead request that they be
dism ssed. The plaintiffs note that their counsel is not
licenced to practice in the state of Virginia and so a transfer
to that jurisdiction would require themto obtain new counsel and
deny themthe counsel of their choice. The plaintiffs argue that
this deprivation is of constitutional dinension, apparently
believing that a transfer to Virginia would violate their Sixth

Amendnent right to counsel. The plaintiffs also argue that
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Virginia would not be a nore convenient forumfor the other
parties and witnesses, citing the standard for a transfer under
28 U.S.C. 8§ 1404(a). They also note that a Virginia court would
| ack personal jurisdiction over the Pennsylvania state trooper
defendants, Tripp, H Il and Ignatz. The plaintiffs also say that
they woul d prefer that the clainms against Adans and Russell be
di sm ssed so that they could pursue an i medi ate appeal of the
Court’s ruling on jurisdiction.

The Court finds that both the plaintiffs’ and Adans and
Russell’s argunents fail to grapple with the rel evant issues.
The plaintiffs’ argunent that a transfer to Virginia would
deprive themof their constitutional right to counsel of their
choice is mstaken. There is no constitutional or statutory

right to counsel in a civil case. Parhamyv. Johnson, 126 F.3d

454 (3d Cir. 1997). The fact that the plaintiff’s current

counsel is not licenced to practice in Virginia is not relevant
to deciding whether to transfer or dismss this case. 1In the
event of a transfer, the plaintiffs could retain new counsel and
coul d seek, if they chose, to have their current counsel admtted

in Virginia pro hac vice. See E.D. Va. Local Rule 83.1(D)

Nei ther the plaintiffs nor Adanms and Russel |l address
the |l egal standard for severing Adans and Russell’s clains, a

prerequisite to transfer. Instead, both subm ssions focus only
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on the equities of transferring the clains agai nst Adans and

Russel | .

1. Sever ance of Adans and Russell’'s d ains

When a district court finds that it |acks personal
jurisdiction over a defendant, it may either dism ss the clains
agai nst that defendant or transfer themto a district in which

t hey coul d have been brought originally. Gehling v. St. CGeorge’s

School of Medicine, Ltd., 773 F.2d 539, 544 (3d G r. 1985). \Wen

a case involves nmultiple defendants and a court finds that it

| acks personal jurisdiction over sonme, but not all, of them it
may sever the clains against the parties over whomit | acks
jurisdiction and transfer themto another jurisdiction. Sunbelt

Corp. v. Noble, Denton, & Assoc., Inc., 5 F.3d 28, 33 (3d G

1993). In considering severance, a court “should not sever if
t he defendant over whomjurisdiction is retained is so involved
in the controversy to be transferred that partial transfer would
require the sanme issues to be litigated in tw places.” 1d. at
33-34 (internal quotation and citation omtted).

In this case, all of the clains against Adans and
Russel |l are al so brought agai nst defendant Serene. As discussed
above, the clains against Serene are to be dism ssed and not
transferred. This raises the possibility, if the clainms against

Adans and Russell were transferred to Virginia, and if the
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di sm ssal of the clains against Serene were appeal ed, that
litigation over the sane issues would proceed in two separate
foruns. Gven the possibility of such pieceneal litigation, the

Court does not believe that severance woul d be appropriate here.

2. Transfer of Adans and Russell’'s d ains

Even if the clains against Adans and Russell could be
severed, the Court does not believe that transfer of the clains
woul d be warrant ed.

Adans and Russell have sought to transfer the clains
agai nst them under both 88 1404 and 1406. In general, transfers
under 8 1404 are discretionary, “nmade for the conveni ence of the
parties and presuppose that the court has jurisdiction and that
the case has been brought in the correct forum” while transfers
under 8§ 1406 are nmade when “plaintiffs file suit in an inproper

forum” Lafferty v. St. Riel, 495 F.3d. 72, 76-77 (3d G

2007). Courts in this circuit, however, have used both statutes
to transfer clainms when they have found a | ack of personal

jurisdiction. See Carteret Sav. Bank, F.A. v. Shushan, 919 F.2d

225, 231 (3d Gr. 1990) (noting that courts have transferred
clains over which personal jurisdiction was |acking under

§ 1406(a)): U.S. v. Berkowitz, 328 F.2d 358, 361 (3d Gir. 1964)

(approving transfer of clains over which personal jurisdiction

was | acking under 28 U . S.C. 8§ 1404(a)).
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a. Transfer under § 1406

Section 1406(a) provides that a district court in which
a case is filed that “lay[s] venue in the wong division or
district, shall dismss, or if it be in the interest of justice,
transfer such case to any district or division in which it could
have been brought.” 28 U. S.C. 8§ 1406(a). By its terms, 8§ 1406
applies only when a plaintiff has brought his clains in an
i nproper venue. District courts in this circuit and appellate
courts in other circuits, however, have applied 8 1406 to cases
where venue was proper but personal jurisdiction was |acking.

See Carteret, 919 F.2d at 231 (collecting cases).

In Carteret, the Third Crcuit Court of Appeals issued
a wit of mandanus to reverse a district court’s transfer under
8 1406. The district court, ruling on the defendants’ notion to
dism ss, had found that it |acked personal jurisdiction over the
def endants and ordered the case transferred over the plaintiff’s
objection to another district pursuant to 8 1406(a). 1In so
ruling, the district court declined to decide the issue of venue,
finding that a 8§ 1406(a) transfer was authorized whether or not
venue was properly laid. [|d. at 227-28.

On review, the Carteret court declined to decide
whet her 8 1406 aut horized a transfer when venue was proper, but
personal jurisdiction was |acking. The Carteret court, noting

that several district courts in the Third Crcuit and several
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courts of appeals in other circuits had expressly held that

8 1406 permtted transfers in such circunstances, nonethel ess
stated that it would not resolve the issue, which it said
“remains open in this circuit.” 1d. at 231.

Instead, the Carteret court held that, even assumng it
was proper to equitably expand the reach of 8 1406 to such cases,
a transfer could not be nmade over the plaintiff’s objection. 1d.
at 232. The court explained that the justification for equitably
expandi ng the reach of 8§ 1406 was to ensure that “a plaintiff
properly | aying venue but unable to proceed in the transferor
court because of jurisdictional problens does not lose its day in
court by reason of the running of the statute of Iimtations in
another forum” |[d. at 231-32. Were a plaintiff opposed such a
transfer, however, the “interests of justice” necessary for
8 1406(a) transfer would not require a plaintiff “to accept a
remedy it did not want and thus | ose any opportunity to appeal
the jurisdictional ruling.” 1d. at 232.

The Court believes that Carteret prevents a transfer of
Adans and Russell’s clains under 8§ 1406. Venue over this case
appears to be proper in both Pennsylvania and Virginia. Because
this suit brings federal clains, venue is proper in “a judicial
district in which a substantial part of the events or om ssions
giving rise to the claimoccurred.” 28 U S.C. 8§ 1391(b)(2).

Wth respect to the clains concerning Adans and Russell, nany of
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the key events, including the issuance of the warrant and the
communi cations w th defendant Serene upon which the warrant was
based, occurred in Virginia. The actual arrest itself, however,
al t hough not done by Adans and Russell, took place in this
judicial district in Pennsylvania, as did a substantial part of
M. Bush’s detention as a result of the arrest. Because a
substantial part of the events giving rise to these clains
occurred in both Virginia and Pennsyl vania, venue is proper in
both | ocati ons.

Because venue is proper in this district, under
Carteret, the Court cannot transfer this case under 8 1406(a)

over the plaintiffs’ objections.

b. Transfer under § 1404

Under 28 U. S.C. 8§ 1404(a), a court may transfer a case
“[f]or the convenience of parties and witnesses, in the interests
of justice” to “any other district or division where it m ght
have been brought.” Ganting a transfer under 8§ 1404(a) is
discretionary and requires a court to consider “all rel evant
factors to determ ne whether on balance the litigation would nore
conveniently proceed and the interests of justice be better

served by transfer to a different forum” Junmara v. State Farm

Ins. Co., 55 F.3d 873, 879 (3d Gir. 1995) (citation onitted).

Such relevant factors may include private factors, such as the
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parties’ preferences, where the claimarose, the extent to which
W tnesses may be unavailable for trial, and public factors, such
as any practical considerations that could nake trial easy,
expedi tious, or inexpensive. |d.

The Court finds that the applicable private factors
here are relatively equally bal anced between granti ng and denyi ng
a transfer. The plaintiffs here have expressed a strong
preference to have their clainms tried in this district, and if
the Court finds personal jurisdiction |acking over sone
def endants, to have those clains dismssed so that the plaintiffs
can seek to pursue an i medi ate appeal of those dism ssals.

Def endants Adans and Russell equally strenuously favor a transfer
to the Eastern District of Virginia. At oral argunent, counsel
for Pennsylvania officers Tripp, H Il and lIgnatz, indicated that
he al so favored transferring Adans and Russell’s clainms to
Virginia. 5/2/08 Tr. at 66. Defendant Serene took no position
as to transferring Adans and Russell’s cl ai ns.

At oral argunent, Adanms and Russell identified severa
potential trial w tnesses who would be outside this Court’s
subpoena power, including the Virginia judges who approved Adans
and Russell’s allegedly wongfully-obtained warrant and the
Virginia district attorney who advi sed them on probabl e cause.
5/2/08 Tr. at 53, 58. There are also several Pennsyl vania

W t nesses relevant to the cl ai ns agai nst Adans and Russell who
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are likely to be beyond the power of a Virginia court to subpoena
for trial, including the Phil adel phia FBI agents and U.S.
Marshal s and the Bucks County district attorney to whomthe
plaintiffs allege defamatory statenents were nade.

Al though the private factors are rel atively bal anced,
the Court finds that public factors weigh against a transfer.
Adans and Russell contend that transferring their clains would be
expeditious and efficient because it would allow the clains to
proceed on the nerits. They argue that a dism ssal woul d cause
del ay and prejudi ce because, were the di sm ssal subsequently
appeal ed and reversed, any proceedings on remand would |ikely
t ake pl ace several years from now when evidence and witness’s
menories mght be | ost or degraded. The Court finds that this
risk of delay is outweighed by the risk of duplicative and
pi eceneal litigation.

As the Court discussed in considering severance, the
fact that all clains against defendant Serene will be dism ssed
(as neither she nor plaintiffs requested that they be
transferred) neans that, if the clains agai nst Adans and Russel
are sent to Virginia, the sane clains against different
def endants woul d be pending in two separate jurisdictions.
Because of this, any seeming efficiency to allow ng the clains

agai nst Adans and Russell to proceed on their nerits in Virginia
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is a false one, as it neans two courts will consider the sane

i ssues.

The Court therefore finds that transfer of the clains
agai nst Adans and Russell is not warranted under 28 U.S.C. 8§
1404(a).
[11. CONCLUSI ON

For the reasons set out above, the Court is dismssing
the plaintiffs’ clains against defendants Serene, Adans, and
Russell. The remaining clainms in this case are those agai nst
defendants Tripp, HIl, and Ignatz, who did not nove to di sm ss.

At several points in their supplenental subm ssions,
the plaintiffs state that, were the Court to dismss their clains
agai nst Serene, Adans, and Russell, they would seek to file an
i mredi at e appeal of that dism ssal and m ght also nove to stay
proceedi ngs against Tripp, H I, and lIgnatz during the pendency
of such an appeal. The Court takes no view of the likely nerits
of any such notion. The Court will order the plaintiffs to
informthe Court pronptly as to how they wish to proceed with

respect to the remaining clains.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH and : ClVIL ACTI ON
CHRI STOPHER BUSH )

V.
S.C. ADAMS, et al ., NO. 07-4936

ORDER

AND NOW this 27th day of January, 2009, upon

consi derati on of:

A

The Motion to Dismss, Transfer Venue or Quash Service of
def endants Sean Adans and Brian Russell (hereinafter “Adans
and Russell”) (Docket No. 10) (previously granted in part by
the Court inits Order of Novenber 3, 2008);

The Motion to Dismss Plaintiffs’ First Anended Conpl aint of
def endant Sara Ni cole Bush a/k/a Serene |sara |sabella a/k/a
Sara N cole Mnserrate a/k/a Sara N col e Mnserrate Bush
(hereinafter “lsara |Isabella Serene” or *“Serene”) (Docket

No. 11);

Def endants Adans and Russell’s Suppl emental Subm ssion
Regar di ng Whet her the Court Should Dismss the O ains

agai nst These Defendants or Transfer Venue (Docket No. 27);
Plaintiffs’ Reply Menorandum Requested by the Court with a
Motion for Leave to Enlarge the Tinme to File Late (Docket

No. 28):



E. Plaintiffs’ Praecipe to Make Part of the Record the Sworn
Testinmony of Police Chief Martin Duffy and Motion for the
Court to Review the Testinony to Reconsider the
Jurisdictional Issue and Order (Docket No. 29);° and

F. Def endant Serene’ s Suppl enmental Brief in Support of the
Motion to Dismss for Lack of Jurisdiction (Docket No. 30),

| T I'S HEREBY ORDERED, for the reasons stated in a nmenorandum of

today’s date, that:

1. The plaintiffs’ Mtion for Leave to Enlarge the

Time to File Late (Docket No. 28) is GRANTED and the Court wll

consider the argunents nmade in the plaintiffs’ untinely

suppl enent al subm ssi ons.

2. The Motion to Dismss Plaintiffs’ First Amended

Compl ai nt of defendant |sara |Isabella Serene (Docket No. 11) is

GRANTED. All clains agai nst defendant Serene are DI SM SSED under

Fed. R Cv. P. 12(b)(2) or Fed. R CGv. P. 12(b)(6), as set out

i n the acconpanyi ng nmenorandum of today’s date.

3. Al'l clainms agai nst defendants Sean Adans and Bri an

Russel |l are DI SM SSED under Fed. R Gv. P. 12(b)(2).

6 The Court has addressed the plaintiffs’ Mtion to
Reconsi der the Jurisdictional Issue and Order in a separate O der
of today’s date. The Court references the plaintiffs’ Mtion
here because it includes the plaintiffs’ supplenental subm ssion
on Pennsyl vani a nonf easance cases relevant to the issues
addressed in this Oder.



4. The plaintiffs shall file a short statenent on or
before February 13, 2009, addressing how they propose to proceed

with the remaining clainms in this case.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




