I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GECRCGE BLUNT, et ux. ) ClVIL ACTI ON
. :

BOYD GAM NG CORPCRATI ON, :
et al. : NO. 08-285

VEMORANDUM

Dal zel |, J. Cct ober 23, 2008
Plaintiffs George and Loretta Bl unt sued defendants
Boyd Gam ng Corporation and Marine District Devel opnent Co., LLC,
whi ch operate the Borgata Hotel Casino & Spa in Atlantic City,
New Jersey ("Borgata"), for negligent supervision, intentional
infliction of enotional distress, false inprisonnment, malicious
prosecution, and |oss of consortium Defendants now nove for
summary judgnent on all of these clains except for false
i nprisonnment and | oss of consortium Defendants al so seek
summary judgnent on the requested punitive damages. W here

resol ve that notion

Factual Background
George Blunt is a seventy-six year old Pennsyl vani a

State Constablel. Conpl. § 10. On Saturday, January 6, 2007,

'Const abl es are el ected Pennsyl vani a peace officers, though
the office has been abolished in the Cty of Philadel phia. 13 Pa.
Cons. Stat. Ann. 88 1-3, 6, 15. Constables are enpowered to keep
t he peace, enforce | ocal ordinances, conduct investigations at
t he behest of the court, and, in certain instances, serve
process. 1d. 88 41, 44-46; see also In re Act 147 of 1990, 598
A.2d 985, 986, 990 (Pa. 1991).




Blunt, in his uniformand acconpani ed by his brother-in-Iaw,
Howard Mtchell, drove to Atlantic City, New Jersey to serve a
subpoena on Joseph Corbo, the Vice-President and General Counsel
of the Borgata. 1d. 1Y 8-10.

Blunt arrived at the casino around noon or 12:30 p. m
Pl."s Mm Ex. B [Borgata Incident Report] at 1. He parked in
the | oading area, got out of the car (Mtchell remained init),
and asked soneone in a white uniformwhere he could find the
security desk. Def.'s Mem Ex. B [Blunt Dep.] at 50. The person
told Blunt that it was through the enpl oyee entrance. 1d. Not
wi shing to waste his tinme going through the entire casino, Blunt
went through the nearby door and entered a restricted security
area. 1d. at 50-51, 53. He then walked up to the security
boot h, tapped the man in the booth on the shoul der, and dropped
t he subpoena on the desk. [1d. at 55.

At that point, a Borgata security enpl oyee approached
Bl unt and asked hi mwhat he wanted. Blunt Dep. at 55; Pl.'s Mem
Ex. B [Borgata Incident Report] at 1. Blunt explained that he
was there to serve a subpoena on Corbo. Blunt Dep. at 55;
Borgata I ncident Report at 1. The enployee went into the main
security office to discuss the matter with his supervisor. The
supervi sor stated that "we could not accept a subpoena on behal f
of soneone else, and if there was nobody fromthe Legal

Departnent on prem ses to accept it, he would have to cone back



on Monday." Borgata Incident Report at 1.

Anot her menber of Borgata security, M chael Young,
returned to convey this nessage to Blunt. Borgata Incident
Report at 1. Blunt reiterated that he had served the subpoena.
Id. Wien Borgata security personnel began asking questions about
who Bl unt was, Blunt stated he was "Law Enforcenent” and started
wal ki ng away fromthe security booth and towards the exit.
Borgata I ncident Report at 1; Blunt Dep. at 55.

Young and MIton Hendrix of Borgata security followed
Blunt. Borgata Incident Report at 1; Blunt Dep. at 55. Once out
in the |oading area, Blunt got into his car. 1d. Young then
asked Hendrix to stand in front of the car so Blunt could not
| eave. Borgata Incident Report at 1; Blunt Dep. at 55. Hendrix
did as told and stood in front of the car wwth both of his hands
out. Borgata Incident Report at 1; Blunt Dep. at 55; Def.'s Mem
Ex. C[Mtchell Dep.] at 34-35.

Young then approached the driver's side w ndow and
asked Blunt for identification. Borgata Incident Report at 1.

Bl unt again said that he was "Law Enforcenent"”, and Young
requested to see his badge. Borgata Incident Report at 1. Bl unt
showed himthe enblemon his uniform but Young did not accept
this as proof. Borgata Incident Report at 1; Blunt Dep. at 55.
Young then used his cellular phone to call the Atlantic City

police. Blunt Dep. at 60; Pl."s Mem Ex. A at 3.



Eventual ly, Blunt told Hendrix to get out fromin front
of the car. Blunt Dep. at 62. Blunt turned on the engi ne and
began noving forward. Blunt Dep. at 62; Borgata Incident Report
at 1. Hendrix attenpted to get out of the way, but the bunper of
Blunt's car nmade contact with his left leg. Borgata Incident
Report at 1, 4; Blunt Dep. at 62. Hendrix wal ked to the nedical
station and, after an exam nation, was cleared to return to work
the sane day. Borgata Incident Report at 2.

After Blunt left the | oading area and while Hendrix was
bei ng exam ned at the nedical station, the Atlantic City police
arrived and Borgata security inforned them of what had happened.
Borgata I ncident Report at 2; Pl.'s Mem Ex. A at 3. The Borgata
enpl oyees al so gave the police with a witten statenent. Borgata
I nci dent Report at 2; Pl.'s Mem Ex. A at 3. Hendrix did not
file a conplaint against Blunt. Borgata Incident Report at 2.

At no time during these events did Borgata security
curse or yell at Blunt, touch him or cone within three feet of
him or do anything that nmade Blunt feel as though Borgata
security was going to physically harmhim Blunt Dep. at 58;
Mtchell Dep. at 34-36.

Shortly after the incident, Blunt received a notice in
the mail fromthe Atlantic Cty Police Departnment informng him
that he had left the scene of an accident and that he was

required to report to the Atlantic Cty Police Departnent



i medi ately. Pl.'s Mem Ex. A at 1; Blunt Dep. at 71. Those
charges were eventual ly dism ssed. Blunt Dep. at 71
1. Analysis?

George Blunt here sues the defendants for negligent
supervision, false inprisonnent, malicious prosecution, and
intentional infliction of enotional distress. H's wife, Loretta,
sues for loss of consortium The defendants have noved for

summary judgnent on all of the clains save those alleging fal se

’Summary judgnment is appropriate if there is no genuine
i ssue of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for sumary judgnent, the Court nust view the
evi dence, and neke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S.
574, 585 n.10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'" Mtsushita, 475
US at 587 (quoting Fed. R Civ. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
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i mprisonnment and | oss of consortium The defendants al so seek
summary judgnent on Blunt's claimfor punitive danages.

Before we turn to the substantive |law, we nust first
deci de which | aw applies to each of the clains because the events
that precipitated this litigation occurred in New Jersey, but the
plaintiffs are citizens of the Commonweal th of Pennsyl vani a.
Either law could well apply. As this case has been brought in
this Court under our diversity jurisdiction, we apply
Pennsyl vani a choice of |aw jurisprudence to decide this choice of

| aw problem Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487,

496-97 (1941): Chin v. Chrysler, LLC, 538 F.3d 272, 278 (3d

Cir.2008).

Under Pennsylvania's choice of |aw rules, courts use a
three step approach. First, courts see if there is a real
conflict, i.e., whether there is indeed a substantive difference

bet ween respective state's laws. Hammersmith v. TIG lIns. Co.,

480 F.3d 220, 229-30 (3d Gr. 2007). |If no difference exists,
then no real conflict exists and the forums |aw applies. 1d. at
230.

If there is a substantive difference between the
conpeting state's laws, then we nove to the second step and
exam ne the governnmental policies underlying each lawin order to
classify the conflict as false, true, or unprovided-for. 1d. A

false conflict exists only when one state's interests would be



inpaired, and, in this scenario, courts apply the interested

state's law. LeJeune v. Bliss-Salemlnc., 85 F.3d 1069, 1071 (3d

Cir. 1996). An unprovided-for situation occurs when neither
state's interests would be inpaired if its |aws were not applied,

and, in that case, "[t]he principle of |lex loci delicti, the | aw

of the place of the wong, supplies the substantive |law to be

applied in unprovided-for cases." @Grcia v. Plaza A dsnobile

Ltd., 421 F.3d 216, 220 (3d Cr. 2005). A true conflict exists
when application of one state's |l aw would inpair a governnental
policy or interest of the other, at which point courts nove to

the third step. Hammersmth, 480 F.3d at 231

When there is a true conflict, the third step obliges
courts to "determ ne which state has the greater interest in the
application of its law" [d. Courts weigh the contacts with
each state "on a qualitative scale according to their relation to
the policies and interests underlying the particular issue.” 1d.
(internal quotations omtted). The greater weight tips this
scale to the law that courts should apply.

We now turn to Blunt's clainms, and will in each

i nstance deci de which | aw applies.?

A Intentional Infliction of Enotional Distress

¢ note that the defendants do not contest that Borgata
security acted within the scope of their enploynent, and, though
the torts averred are intentional torts, the defendants are
subject to respondeat superior liability.
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Bot h New Jersey and Pennsyl vani a have adopted the
Rest at ement (Second) of Torts's formulation of intentional
infliction of enotional distress, which requires a plaintiff to
prove that the defendant's conduct was "so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly

intolerable in a civilized society." Hoy v. Angelone, 720 A 2d

745, 754 (Pa. 1998); Buckley v. Trenton Savings Fund Society, 544

A.2d 857, 863 (N.J. 1988). As no real conflict exists between
New Jersey and Pennsylvania |l aw on this subject, we apply

Pennsyl vania |law. Hammersmth, 480 F.3d at 230.

Here, Blunt has presented no evidence fromwhich a
reasonabl e finder of fact could conclude that the Borgata
security enployees involved in this incident acted in a manner
"utterly intolerable in a civilized society." Hoy, 720 A 2d at
754. By his own estimation, Blunt admtted that Borgata security
di d not use offensive |anguage or put himin fear for his
physi cal safety. Blunt Dep. at 58; see also Mtchell Dep. at 34-
36. Blunt admts he brought the enotional distress claimbecause
Borgata security "wouldn't conply and they were running nme around

a bush in a sense."* Blunt Dep. at 58.

‘Q The sole reason that you clai myou sustained enotiona
injuries fromwhatever happened inside the Borgata was because
they didn't want to accept the subpoena, correct?

A Correct.

Q Any ot her reason?

A And their attitudes.



What ever di srespect the Borgata security may have shown
Blunt, it does not rise to the |evel of outrageousness needed to
sustain a claimfor intentional infliction of enotional distress.

See e.qg., Papieves v. Lawence, 263 A 2d 118 (Pa. 1970)

(defendant struck and killed plaintiff's son with autonobile,
failed to notify authorities or seek nedical assistance and
buried the son's body in a field where it was di scovered two

months | ater and returned to parents); Banyas v. Lower Bucks

Hospital, 437 A 2d 1236 (Pa. Super. 1981) (defendants
intentionally fabricated records to suggest that plaintiff had
killed a third party which led to plaintiff being indicted for

hom ci de); Chuy v. Philadel phia Eagles Football O ub, 595 F.2d

1265 (3d Cir. 1979) (defendant's team physician rel eased

information to the press that plaintiff was suffering froma

fatal di sease when physician knew such information was fal se).
W w il therefore grant sunmary judgnent for the

def endants on the claimof intentional infliction of enotional

di stress.
B. Mal i ci ous Prosecution
Bot h Pennsyl vania and New Jersey require that for a
Q Did they at any point curse or yell at you?
A No.
Q At any point did they interfere with our personal

space, touch you, get within three feet of you?
No.

>

Bl unt Dep. at 58.



claimof malicious prosecution the plaintiff nust establish that
t he defendant "instituted proceedi ngs against the plaintiff 1)
W t hout probable cause, 2) with malice, and 3) the proceedi ngs

[were] termnated in favor of the plaintiff." Kelley v. Genera

Teansters, Chauffeurs and Hel pers, Local Union 249, 544 A 2d 940,

941 (Pa. 1988); Helny v. City of Jersey Gty, 836 A 2d 802, 806

(N.J. 2003) (plaintiff nmust prove "(1) that the crimnal action
was instituted by the defendant against the plaintiff, (2) that
it was actuated by malice, (3) that there was an absence of
probabl e cause for the proceeding, and (4) that it was term nated
favorably to the plaintiff"). As no substantive differences

exi st between the formulas of these two states' |aws, we wll

apply Pennsylvania law to this claim Hamersmth, 480 F.3d at

230.

1. | nstituting Proceedi ngs

Bl unt cannot establish that the defendants instituted
any proceedi ngs against him Pennsyl vania takes nuch of its | aw
of malicious prosecution fromthe Restatenent (Second) of Torts.

Galluci v. Phillips & Jacobs, 614 A 2d 284, 290 (Pa. Super.

1992). According to the Restatenent, one initiates crimnal
proceedi ngs "by making a charge before a public official or body
[that] require[s] the official or body to determ ne whether
process shall or shall not be issued against the accused."” 8§

653, comment c¢. A defendant can be liable for nmlicious

10



prosecution only if he or she "induc[ed] a third person, either a
private person or a public prosecutor, to initiate [crim nal
proceedi ngs], [or] prevail[ed] upon a public official to
institute themby filing an information." 1d. 8 653, coment d.
But "[w]hen a private person gives to a prosecuting officer
information that he believes to be true, and the officer in the
exercise of his uncontrolled discretion initiates crim nal
proceedi ngs based upon that information, the informer is not
liable.” [1d. 8 653, coment g (enphasis supplied).

Bl unt has here presented no evidence that the
def endants i nduced or prevail ed upon anyone to initiate
proceedi ngs against him The Borgata security personnel did cal
the police, and when the police arrived they took statenments from
the security personnel involved in the incident. Borgata
I nci dent Report at 2; Pl.'s Mem Ex. A at 3. Blunt offers no
evi dence that any of the statenments given to the police was
false, let alone nmaliciously so. Blunt al so presents no evi dence
that the Borgata or any of its security personnel sonehow pushed
the police or the Atlantic County prosecutors to file charges
against him It is true that Blunt flatly clains that
"Def endant's enpl oyees filed charges with the Atlantic Cty

Police," but he provides no citation to the record to corroborate

11



his assertion. Pl.'s Mem at 13°. To the contrary, the record
establi shes that the Borgata enpl oyee who coul d have brought
charges against Blunt, MIton Hendrix, opted not to file a
conpl aint against Blunt. Borgata Incident Report at 2. In
short, Blunt cannot establish that these defendants instituted
any crimnal proceedings against himin a manner that would
subj ect any of the defendants to liability for the tort of
mal i ci ous prosecution.

Thus, we wll grant defendant's notion for sunmary

judgnent as to Blunt's malicious prosecution claim

2. Pr obabl e Cause

Even assum ng that the defendants sonehow instituted
crim nal proceedi ngs agai nst Blunt, he cannot establish that the
def endants acted w t hout probable cause. |In the context of
mal i ci ous prosecution, probable cause exists when there is "a
reasonabl e ground of suspicion supported by circunstances
sufficient to warrant that an ordinary prudent person in the sane
situation could believe a party is guilty of the offense

charged.” Corrigan v. Central Tax Bureau of PA., Inc., 828 A 2d

502, 505 (Pa. CmMth. 2003) (citing MIler v. Pennsylvania
Railroad Co., 89 A 2d 809, 811-812 (Pa. 1952)).

*The page nunbers associated with plaintiff's brief
represent our count rather than nodern printing practice.
Luckily, the prose in plaintiff's brief was in any event not
persuasi ve, and he did, nercifully, properly nunber his exhibits.
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Blunt's malicious prosecution claimis based on the
notification he received fromthe Atlantic Gty police stating
that he had failed to report an accident. Pl.'s Mem Ex. A at 1.
The governing statute requires that "[t]he driver of a vehicle or
street car involved in an accident resulting in injury to...any
person...shall by the quickest neans of conmunication give notice
of such accident to the [police], and in addition shall within 10
days after such accident forward a witten report of such
accident to the comm ssion on fornms furnished by it." N.J.S A
39: 4- 130.

Since the crinme with which Blunt was charged was
failure to report an accident, Blunt nust establish that the
def endants did not have probable cause to believe that an
accident "resulting in injury" to sonmeone had occurred. But the
record establishes that Blunt hit Hendrix with his car. During
his deposition, Blunt stated that "I put it in gear and | was
just drifting off, and that's when he fell as though I hit him"
Blunt Dep. at 62. |In the Borgata Incident Report, both Young and
Hendrix state that Blunt's car hit Hendrix. Borgata Incident

Report at 1, 4. Nothing in the record casts doubt on this fact.®

°Bl unt asserts that "Defendant is in the possession of a
vi deo which clearly shows Hendricks [ sic] was not struck by
Blunt's car.” Pl.'s Mem at 13. Blunt does not cite to anything
in the record that would support his assertion. No such video is
in the record before us, so either Blunt's attorney failed to
request it as part of discovery or the video does not exist.
Regardl ess of why this video is not part of the record, we ignore
basel ess assertions when determning if summary judgnent is

13



To be sure, Hendrix in the end went back to work -- but
he was first checked out at the nedical station, and was there
when the police arrived and interviewed Borgata security.

Borgata I ncident Report at 2; Pl's Mam Ex. A at 3. Probable
cause does not require that one be correct about the beliefs that
they act on, but nerely that it would be reasonable for sonmeone
in the sane circunstance to have acted on that belief. Corrigan,
828 A . 2d at 505. Here, the fact that Blunt hit Hendrix with his
car makes it reasonable to believe that Hendrix sustained sone
injury. Thus, Blunt cannot establish that the defendants acted
W t hout probabl e cause when they infornmed the police of the
accident, and so we will grant defendants' notion for summary

judgnent as to Blunt's malicious prosecution claim

C. Neqgl i gent Supervi si on

New Jersey and Pennsyl vani a | aw of negli gent
supervision are nmuch the sane. Under New Jersey |aw, an enpl oyer
may be |iable when "it knew or had reason to know of the
particul ar unfitness, inconpetence or dangerous attributes of the
enpl oyee and coul d reasonably have foreseen that such qualities

created a risk of harmto other persons.” D_ Cosala v. Kay, 450

A.2d 508, 516 (N.J. 1982). Simlarly in Pennsylvania, an

appropriate. See Trap Rock Indus., Inc. v. Local 825, 982 F.2d
884, 890 (3d Gir. 1992); Fireman's Ins. Co. of Newark v.
DuFresne, 676 F.2d 965, 969 (3d Cir.1982).
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enpl oyer may be |iable for negligence "if it knew or should have
known that an enpl oyee was dangerous, careless or inconpetent and
such enploynent m ght create a situation where the enpl oyee's

conduct would harma third person.” Brezenski v. Wrld Truck

Transfer, Inc., 755 A 2d 36, 39-40 (Pa. Super. 2000) (citing

Denpsey v. Walso Bureau, Inc., 246 A 2d 418 (Pa. 1968)).

Fundanent al | y, Pennsyl vania exam nes "(1) what was [the

enpl oyee' s] conduct prior to [the comm ssion of the alleged tort]
and was it of such nature as to indicate a propensity for
[conmtting that tort]? (2) did [the enployer] know, or in the
exercise of ordinary care, should it have known of [the

enpl oyee' s] prior [tortious] conduct?" Denpsey, 246 A 2d at 422.
Since there is no substantive difference between the states

| aws, we again apply the law of the forumstate. Hamersnmth

480 F.3d at 230.

Blunt's claimmnust fail. He has not provided a
scintilla of evidence about the prior behavior or proclivities of
the Borgata security personnel with whomhe interacted. Bl unt
presents no evidence that the defendants knew or shoul d have
known about any tortious propensity on the part of their security
personnel. Wthout establishing these two elenments, i.e., the
only two el enents of a negligent supervision claim Blunt cannot

make out a prinma facie case for such claim and therefore it nust

succunb to summary judgnent.
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D. Puni ti ve Danmages

1. Choi ce of Law

Unl i ke the other issues we have consi dered,
Pennsyl vani a's and New Jersey's |laws of punitive damages are not
facially identical, and, in fact, differ in inportant ways. New
Jersey law requires that the plaintiff prove "by clear and
convi nci ng evidence, that the harmsuffered was the result of the
def endant's acts or om ssions, and such acts or om ssions were
actuated by actual malice or acconpani ed by a wanton and w || ful
di sregard of persons who foreseeably m ght be harned.” N.J.S A
2A: 15-5.12(a). Pennsylvania, on the other hand, requires that a
plaintiff establish by a preponderance of the evidence that " (1)
a defendant had a subjective appreciation of the risk of harmto
which the plaintiff was exposed and that (2) he acted, or failed
to act, as the case may be, in conscious disregard of that risk,"

thereby injuring the plaintiff. Hutchinson ex rel. Hutchison v.

Luddy, 870 A .2d 766, 772 (Pa. 2005) (as to elenents); Sprague V.

Walter, 656 A 2d 890, 923 (Pa. Super. 1995) (citing Martin v.

Johns-Manville Corp., 494 A 2d 1088, 1089 (1985), abrogated on

ot her grounds by Kirkbride v. Lisbon Contractors, Inc., 555 A 2d

800 (Pa. 1989)) (as to burden). At the least, these | aws have
di fferent burdens of persuasion that plaintiffs nust nmeet. This
is areal difference and thus there is a real conflict between

the | aws.
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The states al so have differing governnental interests
that are in true conflict. In New Jersey, the governnenta
i nterest underlying the assessnent of punitive damages is limted
to specific deterrence, i.e., "to punish[ing] the defendant and

to deter[ring] that defendant fromrepeating such conduct."

N.J.S. A 2A 15-5.14 (enphasis supplied); see also Tarr v. Bob

Casulli's Mack Auto Mall, Inc., 916 A 2d 484, 489-90 (N. J.

Super. C. App. Dv.), affirmed by 943 A 2d 866 (N. J. 2007). By
contrast, Pennsylvania uses punitive damages "to puni sh the

tortfeasor for outrageous conduct and to deter himor others |ike

himfromsimlar conduct."” Hutchison, 870 A 2d at 770 (enphasis
supplied). New Jersey's and Pennsylvania's respective
governnmental interests are not contradictory since the forner is
enconpassed within the latter. But if we were to apply New
Jersey law it would only partially satisfy Pennsylvania's
governnental interest, and applying Pennsylvania' s broader
i nterest would underm ne New Jersey's decision to specifically
[imt the underlying purpose’ for punitive damages. Thus, we
have a true conflict.

We nust now wei gh the contacts with each state "on a

qualitative scale according to [the contacts'] relation to the

‘There is little doubt about this purpose. "The [New
Jersey] Legislature's purpose in enacting the Act was to
establish nore restrictive standards with regard to the awarding
of punitive damages." Pavliova v. Mnt Mynt. Corp., 868 A 2d 322,
325 (N.J. Super. C. App. Div.) certif. denied 867 A 2d 285 (N.J.
2005) .
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policies and interests underlying the particular issue."

Hammersm th, 480 F.3d at 231. Here, Blunt went into New Jersey

to serve the subpoena, which he had to do conformably with New
Jersey law. Once outside Pennsylvania, his official position
provided himno privileges, and he operated sinply as a process-
server. The defendants are all |ocated in New Jersey, and on a
day-t o-day basis the managenent and behavior of their enpl oyees
must conport with New Jersey law. Blunt was charged with failure
to report an accident under New Jersey |law. The acci dent
happened in New Jersey. Mst inportantly, every interaction
Blunt had with Borgata security occurred in New Jersey.

In short, all of the relevant contacts are with New
Jersey except Blunt's citizenship in Pennsylvania. W cannot see
how t hat one aspect can outwei gh every other on the qualitative
scal e given the facts here.

Thus, New Jersey |aw applies to the issue of punitive

damages.

2. New Jersey Law of Punitive Danmges

In New Jersey, as with nost jurisdictions, a claimfor
punitive damages is not a cause of action unto itself. New
Jersey only permts assessnent of punitive damages if there is a
val id underlying cause of action. It is this underlying conduct
that we scrutinize to determ ne whet her punitive damges are

appropriate. Smth v. Witaker, 743 A 2d 243, 250 (N.J. 1999).
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What ever the underlying claim recovery of punitive danages is
limted to "exceptional cases" involving "especially egregi ous"

conduct . Pavl ova v. M nt Management Corp., 868 A 2d 322, 326-327

(N.J. Super. C. App. Div. 2005). It is not sufficient for the
defendant to sinply coommit a tort. There nust be sone
"circunmstances of aggravation or outrage" that justify punishing
t he defendant and deterring himfromacting in such a manner

again. Dong v. Alape, 824 A 2d 251, 257 (N.J. Super. Ct. App.

Div. 2003) (citing Nappe v. Anschelewitz, Barr, Ansell & Bonello,

477 A.2d 1224, 1231 (N.J. 1984)).

We nust | ook to the facts underlying Blunt's clains in
order to determ ne whether punitive damages are sufficiently in
play to submt to a jury. Blunt argues that the conduct relevant
to his malicious prosecution and false inprisonnment clains
justifies inposing punitive danages. Pl.'s Mem at 26. W have
granted summary judgnment in favor of defendants on the nalicious
prosecution claimso it cannot be a basis for punitive danages.
This | eaves Blunt's fal se inprisonment claim

The Borgata security personnel's conduct that underlies
the fal se inprisonnment claimdoes not anpbunt to an excepti onal
case of especially egregi ous conduct that would warrant inposing
punitive damages. The record establishes that Borgata security
di d not speak harshly to Blunt, did not touch him did not cone

within three feet of him and did not put himin fear for his
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safety. Blunt Dep. at 58; see also Mtchell Dep. at 34-36.
Since no evidence substantiates Blunt's assertion of especially
egregi ous conduct, there is no basis upon which to infer that
Borgata security acted with actual malice® towards Blunt. Bl unt

has made out a prima facie case for fal se inprisonnment, but

cannot point to any circunstances of aggravation or outrage that
transforns the Borgata security's actions into an exceptional
case of especially egregious conduct, i.e., sonething nore than a
mll-run conm ssion of this tort.?®

Thus, Blunt cannot, on the record before us, establish
a basis for inposing punitive damages, and we will grant sunmmary

judgnent in favor of the defendants on this issue.

8As the underlying tort in question, false inprisonnent, is
an intentional tort, it does not nmake sense to tal k of
reckl essness or wanton and willful disregard of the risks of harm
to someone in Blunt's shoes. Al of the alleged acts defendants’
agents made were intentional, and thus to go beyond the nere
conmi ssion of a tort would require themto be acting with actua
mal i ce.

W\ have not overlooked our Court of Appeals's teaching that
we should be "reluctant to grant a notion for sunmary judgnent
when resolution of the dispositive issue requires a determ nation
of state of mnd," typically an issue that turns on credibility
determ nations. Norfolk Southern Ry. Co. v. Basell USA Inc., 512
F.3d 86, 95 (3d G r. 2008) (quoting Metzger v. Osbeck, 841 F.2d
518, 521 (3d Cir.1988). By contrast, here there are no disputed
facts that require credibility determ nations. The false
i mprisonnent claiminvolves no aspect that would | ead reasonabl e
jurors to infer that the Borgata enpl oyees were sonehow out to
get Blunt and not nerely doing their jobs in a way that, at nost,
i nconveni enced Blunt for a mnute or two.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GECRCGE BLUNT, et ux. ) ClVIL ACTI ON
. :

BOYD GAM NG CORPCRATI ON, :
et al. : NO. 08-285

ORDER

AND NOW this 23rd day of October, 2008, upon
consi deration of defendants Boyd Gam ng Corporation's and Marine
District Devel opnment Co., LLC s notion for partial summary
j udgnent (docket nunber #14), and plaintiffs' response, it is
her eby ORDERED t hat :

1. Def endants' notion for partial sunmary judgnment is
GRANTED,

2. Counsel shall CONVENE in Chanbers (Room 10613) at
2:30 p.m on Cctober 30, 2008 for a settlenment conference, and
the plaintiff and representatives of the defendants with plenary

authority to settle shall be available by tel ephone.

BY THE COURT:

Stewart Dal zell, J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GECRCGE BLUNT, et ux. ) ClVIL ACTI ON
V.

BOYD GAM NG CORPCRATI ON, :
et al. : NO. 08-285

JUDGMVENT
AND NOW this 23rd day of October, 2008, in accordance
wi th the acconpanyi ng Menorandum and Order, and the Court having
this day granted defendants' notion for partial sunmary judgnent,
JUDGVENT | S ENTERED i n favor of defendants Boyd Gam ng
Corporation and Marine District Devel opnment Co., LLC and agai nst
plaintiff CGeorge Blunt as to Counts |, II, 1V, and VII of the

conpl ai nt.

BY THE COURT:

Stewart Dal zell, J.



