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In this enploynment discrimnation action, the plaintiff
has brought suit alleging violation of the Anericans with
Disabilities Act (“ADA’), intentional and negligent infliction of
enotional distress, retaliation, and violation of the Famly and
Medi cal Leave Act (“FMLA’). The defendants have noved for
summary judgnent as to all clainms. This notion refers to the
plaintiff’s Second Anended Conpl aint, which she filed on Decenber
11, 2007. For the reasons that follow, the Court will grant the

nmotion in all respects.

Facts
On a notion for summary judgnment, the Court views the
facts in the light nost favorable to the nonnoving party and
draws all inferences in that party’s favor. Sunmary judgnent is
appropriate if there are no genuine issues of material fact and
the noving party is entitled to judgnment as a matter of |aw. Doe

v. CA RS Protection Plus, Inc., 527 F.3d 358, 362 (3d G




2008); Fed. R Gv. P. 56(c). Once the noving party has shown
that there is an absence of evidence on an issue for which the
nonnovi ng party will bear the burden at trial, the nonnoving
party nmust come forward with evidence show ng specific facts that

are at issue for trial. Celotex Corp. v. Catrett, 477 U S. 317,

324 (1986).

Unl ess otherwi se noted, the followng facts are
undi sputed. Were the parties have agreed that a fact is
undi sputed, the Court has not given a citation to the record.
Where the facts are disputed, the Court has provided the
plaintiff's version. The Court has omtted certain facts that

are not relevant to the grounds of the present notion.

1. Events Prior to Provence' s Septenber 2005 Surgery

I n August 2003, the plaintiff, Tina Provence
(“Provence”), was hired as a cafeteria worker at defendant Avon
G ove Charter School (“Avon” or “the school”). She was pronoted
to assistant cafeteria manager in 2004. In February 2005,
Provence suffered an injury to her right armand shoul der when a
poorly maintained refrigerator door at the cafeteria fell onto
her. She required physical therapy and, ultimately, surgery in
bot h Septenber 2005 and Septenmber 2006. She began to receive
wor kers’ conpensation, which she still receives. During part of

the period after her injury and before her first surgery,



Provence’ s physical therapy reginme required her to perform
stretching and other exercises five tines a day for nearly an
hour at a tinme. She was given a 10-pound lifting restriction and
could not do certain repetitive notions. She was also restricted
in her ability to lift her right armover her shoul der. The
school honored these restrictions, at |least at first.

Def endant Tony Sokol owski (" Sokol owski”) joined Avon as
di rector of human resources in the spring of 2005. Prior to his
arrival, the plaintiff conmunicated her needs to her imediate
supervi sor, Buffy Hoeger (“Hoeger”), and an adm nistrator, Barb
Wod (“Wod”). After Sokol owski was hired, the plaintiff
continued to communi cate with Hoeger and Wod, but al so had
contact with Sokol owski regarding her injury. Provence net with
Sokol owski a few tines in the spring and sumer of 2005. It
appears that the exact nunber, timng, and substance of these
nmeetings or conversations may be in dispute, but the parties
agree that Sokol owski and Avon were aware of the plaintiff’s
injury, her physical restrictions, and her need to perform
physi cal therapy exercises.

According to the plaintiff, Wod accommbdat ed her
needs, but Sokol owski did not accommodate her need to performthe
exercises, telling her that she could do themonly on her own
time, for instance on her lunch break. Additionally, the only

space she was able to performthe exercises was in a storage



closet. The plaintiff testified that she told Sokol owski in the
spring of 2005 that she m ght need surgery in the fall if her
condition did not inprove. She testified that Sokol owski told
her that if she were not able to return to work wwthin a certain
period of time, she could be let go. She found this statenent
very upsetting. Deposition of Tina Provence (“Pl. Dep.”) at 27-
34, 40, 82.

Provence felt that her job was threatened, and at a
certain point she infornmed workers’ conpensation of her concerns.
Soneone from workers’ conpensation contacted Sokol owski .
Afterwards, Sokol owski called Provence into his office and,
Provence testified, “raised his voice to ne and told ne, don’'t
call conp, in this tone of voice, when you have a probl em
That’ s the way he spoke to nme.” Pl. Dep. at 76-77.

According to Provence, in May or June 2005, Sokol owski
gave Provence papers about the FMLA. Sokol owski wanted
Provence’s doctor to sign them Provence testified that she did
not understand the papers or her rights under the FMLA or whet her
she shoul d sign the papers and that Sokol owski did not explain
themto her. According to Provence, Provence’'s doctor refused to
sign the papers, saying that Provence was “a workers’
conpensation patient, not FMLA.” Provence gave the papers back
to Sokol owski. No one took further action regarding the FMLA at

that time. Pl. Dep. at 41-42, 54.



Sokol owski sent the plaintiff a letter dated August 31,
2005, asking for a physician’s report specifying the plaintiff’s
physi cal condition and work limtations. Provence testified that
wor kers’ conpensati on was supposed to provide the school with her
medi cal records. She does not recall whether she responded to
the letter herself. PlI. Dep. at 47.

The plaintiff has attached to her brief a docunent
entitled “Avon Grove Charter School Famly & Medical Leave Act
Enpl oyee Notification Form” It is addressed from Sokol owski to
Provence and dated Septenber 8, 2005. It recites that, “[0]n
8/ 29/ 05, you notified us/we |earned that you wanted to take
fam|ly/ medical |eave due to [a] serious health condition that
makes you unable to performthe essential functions of your job.
It was determ ned that you need this | eave begi nning on 9/14/05
and that you expect |eave to continue until or about 10/31/05.”
The docunent states that Provence is eligible for FMLA | eave,
that she wll be required to furnish periodic nedica
certification, and that she will need a “fitness for duty” report
from her doctor before her return to work. Pl. Br. Ex. B. There
is no evidence in the record that the plaintiff received this

noti ce.



2. Provence’s Surgery, Leave of Absence, and Departure
from Avon'?

The plaintiff worked up to the day before her surgery.
After her surgery on Septenber 14, 2005, the plaintiff went out
on | eave. On January 12, 2006, Provence saw one of her doctors,
but she testified that he did not tell her she was goi ng back to
work the next day. Provence testified that she received a cal
fromsonme of her fellow cafeteria workers that day, stating that
t hey had heard she was returning to work the next day. Provence
testified that this was the first she had heard that she was
supposed to return to work. Provence did return to work on
January 13, 2006, a Friday. Pl. Dep. at 62-63.

Provence testified that on her first day back at work,
Hoeger gave her paperwork stating that her job title had changed
from assi stant cafeteria manager to | ead cafeteria worker.
According to Provence, the former position involved nostly
paperwork, w th occasional physical tasks. 1In contrast, the
|atter position entailed nostly physical work. The plaintiff’s
pay and benefits remained the same. Provence testified that on
her first day back at work she saw Sokol owski, who asked how she
was doing, and “[she] |let himknow the doctor told [her that she]

was permanently disabled.” PlI. Dep. at 63-65.

! In referring to the end of Provence’ s enpl oynent at
Avon as a “departure,” the Court does not express a view on
whet her Avon fired Provence or Provence voluntarily resigned, a
gquestion the parties contest.
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The foll om ng Monday was Martin Luther King Day. On
t he next day, Tuesday, January 17, 2006, Provence did not go into
work. She testified that she was in a great deal of pain, so she
cal | ed Hoeger and said she was not ready to go back to work and
woul d call workers’ conpensation and see a doctor. She told
Hoeger she woul d call Hoeger again “as soon as [she] had all the
facts in place.” Hoeger said okay. Provence did contact
wor kers’ conpensation that week and saw a doctor. The doctor
told her she should not return to work, and workers’ conpensation
told her that it had contacted Sokol oski w th updated
information. PI. Dep. at 68-70, 84-87.

Provence did not conme into work on January 18, 19, or
20, and she did not call the school on those days. PI. Dep. at
69, 95-97.

On January 21, 2006, Provence received a letter dated
January 20, 2006, and signed by Sokol owski stating that she had
voluntarily resigned her position effective January 17. The
letter stated that the doctor Provence saw on January 12 had
rel eased her to return to work, that the school was able to
provi de her with the accomodati ons she needed, and that there
had been no indication fromworkers’ conpensation that she could
not work. As a result, the letter stated, Avon had concl uded
from Provence’s absences that she had voluntarily resigned her

position. The plaintiff requested in witing that she be



reinstated, and Avon denied the request. PlI. Dep. at 97-98, 105;

Pl. Br. Ex. D

3. Events Foll owi ng Provence’s Departure

Provence’s three children were students at Avon while
she worked there and through the 2006-2007 school year. The
plaintiff testified and her husband provided an affidavit stating
t hat Avon took certain actions against two of the children during
t he 2006- 2007 school year.

First, on April 12, 2007, Provence’s daughter
Jacquel i ne recei ved detention, while other students who engaged
in simlar behavior did not. Provence testified, “I have no
problemw th my child being reprimanded for somethi ng she did,
but | also feel if there are other people, they should all be
reprimanded.” It appears fromthe record that the sole basis for
the Provences’ belief that no other students were disciplined is
Jacqueline’'s statenents to them Second, in or about April 2007,
t he school subjected Jacqueline to closer scrutiny than her
peers. Third, in or about June 2007, Avon w thheld Provence’s
son Mchael’s report card, stating that his |lunch account was not
fully paid. Provence |eft Hoeger a nessage stating that
Jacqueline had a credit on her lunch account and therefore, under
the school policy, Jacqueline’s credit should be applied to any

shortfall on Mchael’s account, or the children’s accounts shoul d



be considered a single famly account. Soneone ot her than Hoeger
cal l ed Provence back to say that the school would send the report
card, and it did so. Aff. of Mchael Provence,? PI. Br. Ex. |

Pl. Dep. at 111-18.

The plaintiff has not worked since she stopped working
at Avon. She testified that she “would like to eventually seek
enpl oynent.” \Wen asked whet her any of her doctors had told her
she could not try to work again, she responded, “I amstill on
wor kers’ conpensation. | nmean, | don't — | don’t know how el se
to —.” She testified that she did not know when she could return
to work, and it would be up to her doctor. Provence has not
di scussed returning to work with the surgeon who performnmed her

Sept enber 2006 surgery. PlI. Dep. at 108, 110, 129.

4. Provence's Linmtations as a Result of Her Injury

In describing the effects of her injury, the plaintiff
testified that around the tinme of her departure from Avon, “l was
inalot of pain. A lot of pain. | was having a hard time with
my arm keeping it even to a desk, holding a phone, doing
anything.” Provence testified that during the previous nonth, “I
couldn’t do anything. | had to get a cleaning wonan to cl ean ny

house. It was difficult for ne to cook, take care of ny famly.

2 The affiant is the plaintiff’s husband M chael, not her
son M chael .
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| really couldn’t function too well at that tine wwth ny arm
was in pain.” Later, she becane unable to afford a cleaning
woman, and therefore, Provence testified, “1 have ny children
hel ping. M husband scrubbing tubs and floors, which he s not
too fond of, because, you know, it’s just still alittle
difficult for nme.” The plaintiff testified that she goes to the
grocery store and carries things with her left arm and then her
children hel p her unl oad when she gets hone. She al so pays the
famly’' s bills and bal ances the checkbook. Pl. Dep. at 68, 89-
90, 1009.

The plaintiff saw several doctors in connection with
her injury. One doctor, who exam ned her at her counsel’s behest
and who took down a nmedical history as the plaintiff provided it
to him stated in his report that she has nunbness in her arm
Letter of Dr. Tinmothy J. Mchals [hereinafter Mchals Letter],
Def. Br. Ex. 15 at 6. The plaintiff also points to a
prescription witten by her primary care physician, Dr. Ronald A
Codari o, who wote on January 18, 2006, “Tina Provence is not
capable of returning to work at this tinme. She needs to be
eval uated by pain managenent.” Pl. Br. Ex. C. Codario referred
Provence to a specialist. Provence provided these docunents to
wor kers’ conpensation, which told her it would forward the

information to Avon. Pl. Dep. at 92-94.
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1. Analysis

A. Discrimnation and Failure to Accommodat e Under the
ADA3

For the purpose of this notion, the defendant argues
only that the plaintiff is not disabled within the ADA s
definition of that term It does not argue that other elenents
of the plaintiff’s ADA cl ai mare undi sput ed.

To state a claimfor discrimnation or failure to
accomodat e under the ADA, the plaintiff nust establish that she
is a“qualified individual with a disability.” A “disability” is
defined as (1) “a physical or nental inpairnment that
substantially limts one or nore of the mgjor life activities of
[an] individual”; (2) “a record of such inpairment”; or (3)
“bei ng regarded as having such an inpairnent.” 42 U S.C. 8§
12102(2) (A) - (C) .

The plaintiff argues that she neets both prong (1) and
prong (3) of this definition and is therefore disabl ed under the
ADA. The defendants counter that the plaintiff has not shown

that she has an inpairnment that “substantially limts” a “major

3 Count 1 of the Second Amended Conplaint is entitled
“Violation of Americans with Disabilities Act,” but also nentions
t he Pennsyl vania Hunman Rel ations Act (“PHRA’) in the body of the
count. Conpl.  52-53. To the extent the plaintiff brings a
cl ai munder the PHRA, the Court’s analysis of her ADA claim
applies to her PHRA claim See, e.q., R nehiner v. Centolift,
Inc., 292 F.3d 375, 382 (3d Cir. 2002) (“The PHRA is basically
the sane as the ADA in relevant respects and Pennsyl vania courts
generally interpret the PHRA in accord with its federal
counterparts.” (quotations omtted)).

-11-



life activity.” Further, they argue that there is no evidence
that they regarded the plaintiff as having an inpairnent that
“substantially limts” a “major life activity.” The parties
agree that the plaintiff has a physical inpairnment as a result of
her arm and shoul der injury.

In the Third Grcuit, the court first determ nes
whet her the plaintiff is substantially limted in any ngjor life
activity other than working. |[If the plaintiff is not so |imted,
then the court determ nes whether the plaintiff is substantially

limted in the major |ife activity of working. Mondzel ewski V.

Pat hmark Stores, 162 F.3d 778, 783 (3d G r. 1998) (citing 29

C.F.R App. § 1630.2(j)).

1. Definitions

As the United States Court of Appeals for the Third
Crcuit has noted, the EEOCC defines a “major life activity” as
“those basic activities that the average person in the general
popul ation can performwith little or no difficulty.” Marinell

v. Cty of Erie, 216 F.3d 354, 361 (3d Cr. 2000) (citing 29

C.F.R App. 8 1630.2(i)). Such activities are those that are “of

central inportance to daily life.” Toyota Motor Mg., Ky., Inc.

v. Wllians, 534 U.S. 184, 197 (2002).

“Substantially limts” neans the plaintiff is unable to
performa task or is “significantly restricted as to the

condi tion, manner, or duration” under which she can performthe
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task. Marinelli, 216 F.3d at 361 (citing 29 CF.R App. 8§
1630.2(j)(1)(i)-(ii)). As the Suprene Court has noted,
“‘substantially’ in the phrase ‘substantially limts’ suggests
‘considerable’ or ‘to a large degree.’”” Toyota, 534 U S. at 196.
To effectuate congressional intent, “these terns need to be

interpreted strictly to create a demandi ng standard for

qual ifying as disabled.” 1d. at 197. “The inpairnent’s inpact
nmust al so be permanent or long term” 1d. at 198. Neverthel ess,
the ADA requires only substantial limtations, “not utter

inabilities.” Bragdon v. Abbott, 524 U S. 624, 641 (1998).

“When eval uating substantial Iimtation, courts nust consider a
plaintiff's ability to conpensate for his disability through
mtigating neasures, but the essence of the inquiry regards
conparing the conditions, manner, or duration under which the
average person in the general population can performthe major
life activity at issue with those under which an inpaired

plaintiff nmust perform” Enory v. AstraZeneca Pharm LP, 401

F.3d 174, 179-80 (3d G r. 2005) (internal citations omtted).
The Court nust evaluate the plaintiff’s clains on a case by case

basis. Sutton v. United Air Lines, Inc., 527 U S. 471, 483

(1999); Marinelli, 216 F.3d at 362. This inquiry is

“extraordinarily fact-intensive.” Enory, 401 F.3d at 182.

2. The Major Life Activities of Caring for Oneself
and Lifting

- 13-



In her brief, the plaintiff argues without citation to
the record that as a result of her shoulder and arminjury, she
can “no longer lift her arm above her head, lift nore than 10
pounds, or perform any other physical aspect of her job, or much
else in her life.” Further, her “arm and shoul der are now
constantly painful.” She also cites to the Mchals letter and
prescription fromDr. Codario as described above.

When pressed at oral argunent to identify the major
life activity or activities in which the plaintiff is
substantially limted, the plaintiff’s counsel stated that the
plaintiff “has had difficulty caring for herself, taking care of
her famly, working certainly, especially in the job she had.”

Tr. Oral Arg. at 5; see also id. at 10. The plaintiff’'s counsel

al so stated that the plaintiff’s armwas “usel ess,” pointing to
Dr. Codario’s prescription. 1d. at 7-9.

As the Court noted at oral argunment, Dr. Codario’s
prescription does not show that the plaintiff’s armis “usel ess,”
but only that she could not return to her specific job at that
time. Dr. Codario goes into no detail regarding what tasks
Provence was able or unable to perform and whether those
inmpairnments were likely to be long termor permanent.

The plaintiff’s reliance on Dr. Mchals s letter is
m splaced. As the letter states, Dr. Mchals is a forensic

psychi atrist who exam ned the plaintiff at plaintiff counsel’s
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behest. Dr. Mchals's statenents about the plaintiff’s physical
conditions are sinply summaries of the nedical history that the
plaintiff herself provided to him Mchals Letter at 2. The
Court is therefore left wwth only the plaintiff’s own testinony
to substantiate the plaintiff’s argunment that she is disabled
under the ADA.

A plaintiff’s failure to present expert nedi cal
evi dence of substantial limtation in a mgjor life activity is
not dispositive, but the Court can weigh that failure in
determ ning whether the plaintiff has carried her burden. The
nore anenable the plaintiff’s injury is to alay jury's
conprehension, the | ess inportant expert nedical evidence is.
Armpain is anong the | east technical of nedical difficulties and
therefore is anmenable to conprehension by a lay jury. Mrinelli,
216 F.3d at 360-61. A nere nedical diagnosis is insufficient to
show substantial limtation; rather, the plaintiff nust adduce
specific evidence of her condition’s effect on her personally.
Toyota, 534 U. S. at 198.

The Marinelli court held that cleaning is only a “major
life activity” “to the extent such an activity is necessary for
one to live in a healthy or sanitary environnent.” Marinelli,
216 F.3d at 362-63. In other words, cleaning nust be part of
“caring for oneself” in order to be considered a “major life

activity.” The major life activity of caring for oneself
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i ncludes only the nost basic chores, |ike washing dishes and

pi cking up trash. It does not include scrubbing the floors. It
does not include housework other than “basic chores.” 1d. The
plaintiff’s claimthat Marinelli supports a bl anket inclusion of

a generalized category of “cleaning” as a major life activity is
i naccur at e.

The Marinelli plaintiff, Iike Provence, suffered from
an arminjury. The United States Court of Appeals for the Third
Crcuit found the following testinony by M. Mrinelli to be
insufficient to show substantial limtation in the major life
activity of caring for oneself:

Everything changed. | used to scrub the

floors in the house, wash the walls, do the
di shes, clean the counters, do the housework.

After the injury, | couldn’'t do nobst
of that. . . . Likeif | tried to wash a
floor, I"'mright-handed. | can’'t use ny |eft

hand. And even when you’'re using your right

hand, if | put weight on the left hand, |’ m

collapsing. It was ridicul ous.
Id. at 363 (enphasis added by the Marinelli court). The court
noted that anong the activities on that |ist, only doing the
di shes is one that courts have held to be included in the nmajor
life activity of caring for oneself. It further stated that the
plaintiff had not described how his nedical condition affected
his ability to do dishes or whether he was partially or wholly

prevented from doi ng di shes. Under such circunstances, the

plaintiff’s “cursory statenment” was insufficient to wthstand a
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nmotion for judgnent as a matter of law. 1d.; see Reeves v.

Sanderson Plunbing Prods., Inc., 530 U S 133, 150 (2000)

(stating that the standard on a notion for summary judgnent is
the same as the standard on a notion for judgnment as a matter of
l aw) .

Provence’s testinony is remarkably simlar to that of
the Marinelli plaintiff. She testified that she felt she could
not return to work the week of January 17, 2006, because she was
“having a hard tinme wwth [her] arm keeping it even to a desk,
hol di ng a phone, doing anything.” During the previous nonth, the
plaintiff “couldn’t do anything. [She] had to get a cleaning
woman to clean [her] house. It was difficult for [her] to cook,
take care of [her] famly. [She] really couldn’t function too
well at that tinme with [her] arm” After she becane unable to
afford a cl eani ng woman, Provence had “[her] children hel ping.

[ Her] husband scrubbing tubs and floors . . . because . . . it’s
just still alittle difficult for [her].” PI. Dep. at 68, 89-90,
109. The plaintiff’s statenents that she was “having a hard
time,” that “[she] couldn’t do anything,” and that tasks were
“difficult,” are simlar to the statements of the Mrinelli
plaintiff, which the Court of Appeals rejected. As noted above,
Marinelli expressly excludes scrubbing floors fromthe definition
of caring for oneself. The plaintiff’'s testinony that she had to

hire a cleaning woman certainly raises the inference that she was
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havi ng troubl e doi ng housework. This testinony is insufficient,
however, to raise the inference that she was substantially
limted in the narrow category of tasks, such as washing di shes
or basic personal care, that courts have found qualify as “caring
for oneself.”

Where the Court of Appeals and other district courts in
this circuit have found arm and shoulder injuries to
substantially limt the major life activity of caring for
onesel f, the evidence of the plaintiff’s inpairnment has been nuch
stronger and nore specific. For instance, in Enory, “[t]he
record [was] replete with references to the severe restrictions
i nposed by Enory’s inpairnents,” at |east sonme of which had been
“detail ed by physicians and therapists.” As the court noted, the
plaintiff had, since childhood, been “unable to perform or only
able to performwth significant difficulty, a range of nmanual
tasks central to daily life.” The plaintiff had weakness and
partial paralysis of his right arm |acked grip, strength, and
dexterity; was “unable to performa nunber of nore persona
manual tasks involving dressing, eating and maintaining personal
hygi ene”; could not “tie his shoes or necktie, open a jar, cut
his nails, performvarious household chores and repairs, renove
heavy di shes fromthe oven, change a di aper, carry his children
up the stairs, or cut his owmn neat with a knife and fork.” These

activities, stated the court, were “but a few exanpl es” of the
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plaintiff’s inmpairnents in performng activities “of central
i nportance to people’s daily lives.” Enory, 401 F.3d at 181.

I n anot her case, the plaintiff proffered the statenents
or reports of three doctors, one of whom stated that the
plaintiff was “substantially limted in performng the ngjor life
activities of caring for herself, lifting nore than five pounds
with her right hand, carrying in excess of five pounds, gripping,
graspi ng, holding, pinching wiwth her right hand, and frequently
l[ifting her right armover head for an indefinite period of

time.” Point-du-Jour v. County of Bucks, No. 99-583, 2000 W

288247, at *3 (E.D. Pa. Mar. 7, 2000). Provence' s evidence falls
far short of the | evel of evidence in these cases.

As for the plaintiff’s other inpairnents, the EEOC

regul ations nention “lifting” as a major life activity.
Marinelli states in dicta, however, that a ten-pound lifting
restriction is not a substantial Iimtation on a plaintiff’s
ability to lift. Marinelli, 216 F.3d at 363-64. Further, pain

al one is not enough to show that the plaintiff is substantially

limted in a mgor life activity. See, e.qg., id. at 357, 360-61

Enmerick v. Norfolk S. Ry. Co., No. 03-266, 2006 W. 3692595, at *7

(WD. Pa. Dec. 12, 2006).
The Court therefore finds that the plaintiff has failed
to carry her burden of showing that she is substantially limted

in the myjor life activities of caring for oneself and lifting.
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3. The Mpjor Life Activity of Whrking

To establish disability based on being substantially
limted in the major |ife activity of “working,” the plaintiff

must, at mninmum allege that he or she is
unable to work in a broad class of jobs. The
[ Suprenme] Court explained that to be
substantially limted in the major life
activity of working, then, one nust be
precluded from nore than one type of job, a
speci ali zed job, or a particular job choice.

Tice v. Gr. Area Transp. Auth., 247 F.3d 506, 512 (3d Cr. 2001)

(citing Sutton, 527 U. S. at 491) (internal quotations omtted).
The plaintiff does not address this argunent separately from her
general and conclusory clains that she is disabled and i npaired.

Pl . Opp. at 15-17.

In this area, as in the discussion of other alleged
inmpairnments, the plaintiff cannot rest on the statenent by her
doctor that, at a particular point in time, she was unable to
return to work. The doctor did not address whether she was
unable to performother jobs. Wen asked at her deposition
whet her she had been told by a doctor she could not work, the
plaintiff was unsure. There is insufficient evidence in the
record regardi ng whether the plaintiff is substantially limted

in her ability to performa “broad class” of jobs.

4. Regarded as Being Substantially Limted in a Myjor
Life Activity
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For an individual to be “disabled” under the “regarded
as” portion of the ADA's definition of disability, the individual
must denonstrate either that: (1) despite the plaintiff’s having
no inpairnment at all, the enployer erroneously believes that the
plaintiff has an inpairnment that substantially limts nmajor life
activities; or (2) the plaintiff has a nonlimting inpairnent
that the enpl oyer m stakenly believes substantially limts major
life activities. “In either case, the definition of

‘substantially limts' remains the sane as it does in other parts

of the statute . . . .7 Tice, 247 F.3d at 514. Mbreover, in
either case, “it is necessary that a [defendant] entertain
m sper ceptions about the [plaintiff].” Sutton, 527 U S. at 489.

For instance, the United States Court of Appeals for the
Third Circuit has ruled that a “regarded as” claimis nade out
when there is evidence in the record of the enployer’s confusion
and fundanental m sunderstandi ng about the extent of the
enpl oyee’s Iimtations, coupled with a failure to consult with
her doctors, evaluate her, or view her medical records. Deane v.

Pocono Med. Ctr., 142 F.3d 138, 144-45 (3d Cr. 1998).

Provence does not proffer evidence that the school
regarded her as being any nore |imted than she actually is or
that it entertained m sperceptions about her physical abilities.
Rat her, she argues that the nere fact that the school knew of her
physical limtations and offered her accommobdati ons proves that
it “regarded” her as disabled under the ADA. Pl. Opp. at 17.

This argunent is neritless. Mere know edge of an inpairnment and
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attenpts to accommobdate on the defendant’s part do not establish
that the defendant regarded the plaintiff as substantially

[imted in a major life activity. Kelly v. Drexel Univ., 94 F. 3d

102, 109 (3d Cir. 1996). The policy inplications of a contrary
rul e woul d be undesirable, as such a rule would deter enpl oyers

fromseeking to acconmmopdate their enpl oyees’ needs.

B. Retaliation Under the ADA

Retaliation clainms under the ADA are anal yzed under the

sanme franework as Title VII retaliation clains. Shel | enber ger v.

Summ t Bancorp, Inc., 318 F.3d 183, 188 (3d Gr. 2003). To

establish a prima facie claimof retaliation, the plaintiff nust
show that: (1) she engaged in protected activity; (2) her

enpl oyer took a materially adverse action against her; and (3)
there was a causal connection between her participation in the
protected activity and the enployer’s action. LeBoon v.

Lancaster Jewsh Cnty. CGr. Ass’'n, 503 F.3d 217, 231-32 (3d G

2007) .

The parties do not dispute that Provence satisfied
prong (1) of this test by filing a conplaint with the EEOC on
July 6, 2006, and by filing this lawsuit, which the docket
reflects was served on the defendants on March 7, 2007. The

plaintiff has argued in her brief and at oral argunent that the

filing of the federal |awsuit, not the EEOC conplaint, is the
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date the Court should consider in evaluating her retaliation
clabm Pl. Br. at 23, 25; Tr. Oal Arg. at 37-43.

Under prong (2), an enployer’s actions were “materially
adverse” if those actions “could well dissuade a reasonable
wor ker from maki ng or supporting a charge of discrimnation.”

Burlington Northern & Santa Fe Ry. Co. v. Wiite, 548 U S. 53, 57

(2006) (quotations omtted). The Suprene Court has stated that
“material adversity” is required and that “trivial harns .

petty slights, m nor annoyances, and sinple |ack of good nmanners
wi Il not create such deterrence.” The standard is an objective,
not a subjective one. 1d. at 68. Further, “[t]he anti-
retaliation provision protects an individual not fromall
retaliation, but fromretaliation that produces an injury or
harm” 1d. at 67.

Under prong (3) of the test, the plaintiff nust
denmonstrate a causal connection between the plaintiff’'s protected
activity and the defendant’s materially adverse action. Tenpora
proximty alone may be sufficient to show causation where it is
unusual |y suggestive. |If the timng of the adverse action is not
unusual | y suggestive, a court nust eval uate whether the record as
a whole is sufficient to raise an inference of retaliation. The
court shoul d consider any evidence of intervening antagoni sm
i nconsi stencies in the enployer’s proffered reasons, and ot her
evi dence raising an inference of retaliatory aninus. LeBoon, 503

F.3d at 232-33 (quoting Farrell v. Planters Lifesavers Co., 206
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F.3d 271, 279-81, 284 (3d Cr. 2000)) (internal citations
omtted).

Here, the plaintiff alleges that Avon took the
followng materially adverse actions: on April 12, 2007,
Provence’ s daughter Jacqueline received detention, while other
students who engaged in simlar behavior did not; in or about
April 2007, the school subjected Jacqueline to closer scrutiny
than her peers; and in or about June 2007, Avon w thheld
Provence’s son Mchael’s report card on the erroneous pretext
that his lunch account was not fully paid.

None of these actions rises to the level of “materially
adverse.” Rather, they are at best “petty slights” or “m nor
annoyances.” It is doubtful that any of themcreated any injury
or harm The plaintiff argues that because several other Avon
enpl oyees have children at the school, they would be deterred by
t he prospect of the school’s taking action against their
children. These actions are sinply not serious enough, however,
to deter a reasonable enployee fromfiling a discrimnation
lawsuit in good faith. As to the first incident, the plaintiff
admtted that her daughter commtted an infraction and was not
unjustly punished; the plaintiff merely objected to other
students’ not being punished. 1In any event, absent further
evi dence of the consequences of the school’s action, a single

detention is not “materially adverse.”
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The details of the second alleged retaliation are too
vague and non-specific for the Court to consider this as
retaliation. The third incident, in which Avon w thheld
Provence’s son’s report card, was rectified when brought to the
school ' s attention.

Finally, the plaintiff sinply proffers no evidence of
causation other than the fact that the incidents occurred after
she filed her lawsuit. The plaintiff’s brief states, wthout
citing to the record, that prior to Provence's filing this suit,
her children were treated fairly and equally and were not singled
out. Pl. Br. at 25. As the plaintiff points out, Sokol owski had
already left Avon by the time of the allegedly retaliatory
incidents, and it is unclear on this record who at Avon may have
taken, or known about, the actions agai nst Provence's children.
Further, the plaintiff also testified to an incident in which
ot her students wote threatening nessages about Jacqueline on the
bat hroom wal |, but the school did not take any action, nor did it
call the Provences. That incident occurred during the spring of
2006, before the plaintiff had filed even her EECC conpl ai nt.

Pl. Dep. at 113-14. Thus, the plaintiff has failed to carry her

burden of presenting a prima facie retaliation claim

C. Negl i gent and Intentional Infliction of Enotional
D stress
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The plaintiff brings these clains under Pennsylvani a
| aw agai nst Sokol owski only.* The Pennsyl vani a Wrkers’
Conpensation Act (“PWCA’) bars all negligence actions against a
fell ow enpl oyee for enploynent-related injuries, but not suits
agai nst fellow enpl oyees for intentional torts. As the statute

provi des:

If disability or death is conpensabl e under
this act, a person shall not be liable to
anyone at common | aw or ot herw se on account
of such disability or death for any act or
om ssion occurring while such person was in
the same enpl oy as the person disabled or
killed, except for intentional wong.

77 Pa. Cons. Stat. 8 72 (enphasis added); see also Churchray v.

Park Pl ace Enters., Inc., No. 06-531, 2006 W. 1865001, at *3

(E.D. Pa. June 30, 2006); Anbruster v. Epstein, No. 96-1059, 1996

W. 289991, at *7-*8 (E.D. Pa. May 31, 1996); Barber v. Pittsburgh

Corning Co., 555 A 2d 766, 770 (Pa. 1989); Vosburg v. Connelly,

591 A . 2d 1128, 1132-33 (Pa. Super. C. 1991).
Provence’ s cl ai m agai nst Sokol owski for negligent

infliction of enotional distress (“NIED’) is therefore preenpted

4 The plaintiff’s original conplaint included these
charges agai nst Avon, as well, but the Court dism ssed the
enotional distress clains as to Avon. O-der of June 21, 2007.
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by the PWCA.® Her claimfor intentional infliction of enotional
distress (“I1ED’), however, is not preenpted.

The Pennsyl vani a Suprenme Court has not officially
recogni zed the tort of I1ED, but the United States Court of
Appeals for the Third Grcuit has predicted that the Pennsyl vani a

Suprene Court would adopt the tort. WIllians v. GQuzzardi, 875

F.2d 46, 51 (3d Gr. 1989). Pennsylvania courts and federal
courts interpreting Pennsylvania | aw have consistently assuned
wi t hout deci ding that Pennsylvani a does recogni ze the tort. See,

e.qg., Televandos v. Vacation Charters, Ltd., 264 Fed. Appx. 190,

192 & n.1 (3d Gr. 2008) (citing Taylor v. Albert Einstein Md.

ar., 754 A 2d 650, 652 (Pa. 2000)).

Provence has not proffered evidence that woul d support
a claimfor IIED. To prove such a claim the plaintiff nust show
that the defendant’ s behavi or “was of an extrenme or outrageous
type. . . . [Il]t is extrenely rare to find conduct in the
enpl oynent context that wll rise to the |evel of outrageousness
necessary to provide a basis for recovery for the tort of

intentional infliction of enptional distress.” Mtczak v.

> The Court notes that, in any case, the plaintiff has
not met the requirenments for NIED. One elenent of that tort is
that the plaintiff suffer physical harmfromthe defendant’s
conduct. Matczak v. Frankford Candy & Chocolate Co., 136 F. 3d
933, 940 (3d Cr. 1997). Cying does not count as physical harm
for this purpose. |1d. As the plaintiff’s counsel conceded at
oral argument, the plaintiff has adduced no evi dence of physical
injury as a result of Sokol owski’s alleged actions. Tr. Oal
Arg. at 54.
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Frankford Candy & Chocolate Co., 136 F.3d 933, 940 (3d G r

1997). Provence has proffered evidence only that Sokol owski
intimdated and yelled at her and treated her unfairly. She
states that Sokol owski had a plan to get rid of her and contrived
excuses to carry out that plan, including interview ng her
repl acenent before she left Avon. Pl. Br. at 20-21. This sinply
does not rise to the |level of “extrene or outrageous” behavior
necessary to sustain a claimfor IIED

Further, the Pennsylvania Suprenme Court has held that
the plaintiff’s distress nmust be proven by “conpetent nedical

evidence.” Kazatsky v. King David Menmil Park, Inc., 527 A 2d

988, 995 (Pa. 1987); see also Wllians, 875 F.2d at 51 (quoting

Kazat sky’s requirenent that the plaintiff present “sone objective
proof of severe enotional distress”). At |east two Superior
Court cases have interpreted Kazatsky's directive to require

actual physical harmto the plaintiff. Reeves v. M ddl etown

Athletic Ass’n, 866 A 2d 1115, 1122-23 (Pa. Super. C. 2004)

(citing Fewell v. Besner, 664 A 2d 577, 582 (Pa. Super. C

1995)). Regardl ess of whether actual physical harmor sinply
expert medical opinion is required, Provence has failed to carry
her burden. The plaintiff conceded that she has sustained no
physi cal harm because of Sokol owski’s conduct. Tr. Oral Arg. at
54. As for expert nedical opinion, Dr. Mchals’ s report states

that “[a]t times, [Provence] nanifests sone depressive synptons
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and she becones teary even providing sone of the history.

She manifests no anxiety features.” Mchals Letter at 8. This
evidence is insufficient to neet the plaintiff’s burden. It

| acks a conparison to Provence’s nental health before the events
of this suit and does not separate out the effects of Provence’'s
arminjury, losing her job, and Sokol owski’s specific behavior

toward her.

D. EMLA

Under the FMLA, an eligible enployee is entitled to
take 12 weeks of |eave during any 12-nonth period for, anong
ot her reasons, “a serious health condition that nakes the
enpl oyee unable to performthe functions of the position of such
enployee.” 29 U S.C. 8§ 2612(a)(1)(D). The statute provides,
“Ii]t shall be unlawful for any enployer to interfere with
restrain, or deny the exercise of or the attenpt to exercise, any
ri ght provided under this subchapter.” [d. 8 2615(a)(1).

The plaintiff argues both that she was forced to take
FMLA | eave against her wll and that she was never given notice
that she was being placed on FMLA | eave. The statute does not
provi de a cause of action for enployees who are qualified for
| eave but do not want to be placed on |leave. As the United

States Court of Appeals for the Second Crcuit has noted, “forced

| eave, by itself, does not violate the FMLA.” Sista v. CDC Ixis
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N. Am, Inc., 445 F.3d 161, 175 (2d Gr. 2006) (cited with

approval in a non-precedential opinion by Foster v. N.J. Dep’'t of

Transp., 255 Fed. Appx. 670, 671 n.1 (3d Cr. 2007)). The

enpl oyer has the responsibility of designating the | eave and of
notifying the enployee of its decision. 29 CF.R § 825.208.°
The plaintiff clainms that the statute gives her an “absolute
right” to respond to her enployer’s decision to place her on FMLA
|leave. Pl. Br. at 27. This is not the case. Although the
regul ati ons provide that the enployer should provide the enpl oyee
of notice and that the enployer and enpl oyee shoul d di scuss the
decision if there is disagreenent, the regul ations do not state
that the enployee has a right to challenge the enployer’s placing
her on FMLA | eave.

The plaintiff does not argue that she was ineligible
for FMLA | eave during the fall of 2005. Additionally, the
parties do not seemto contest that Provence was eligible for
| eave under the workers’ conpensation system Under the
appl i cabl e regul ati ons, however, FM.A | eave and workers’
conpensation | eave may run concurrently, provided the enpl oyer
provi des proper notice and designation. 29 CF.R 8

825.702(d) (2).

6 The Court notes that the validity of this regulation
has been called into question by the Suprene Court’s rejection of
a simlar notice provision. Ragsdale v. Wl verine World Wde,
Inc., 535 U.S. 81, 88 (2002).
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This observation |eads to plaintiff’s second argunent -
that Avon failed to give her proper notice, in violation of this
and other regulations. Failure to provide an enployee with
notice of her rights under FMLA can constitute an actionabl e
interference with FMLA rights if the enpl oyee can show t he

failure to notify resulted in prejudice. Conoshenti v. Pub.

Serv. Elec. & Gas Co., 364 F.3d 135, 144 (3d Cr. 2004). |If the

enpl oyee was term nated after her 12 weeks of protected FMLA

| eave had el apsed, however, then the |ack of notice did not
prejudi ce her exercise of her FMLA rights. 1d. at 148. This is
true for the sinple reason that if the enployee had been fully
aware of her FMLA rights, she still would have had no right under
the statute to prevent her termnation. Further, the FM.A does
not require an enployer to provide a reasonabl e accommodation to
an enployee to facilitate her return to the sane or equival ent

position at the conclusion of her nedical |eave. R nehiner v.

Cencolift, Inc., 292 F.3d 375, 384 (3d Gr. 2002) (citations

omtted). It follows that the enpl oyee cannot show prejudice if
she woul d not have been physically able to return to her job

within 12 weeks of taking |eave. See, e.qg., Ashton v. Am Tel. &

Tel. Co., 225 Fed. Appx. 61, 67-68 (3d Cr. 2007) (non-
precedential ).
The plaintiff’s own evidence shows that she was not

able to return to her job in January 2006 and that she was on
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| eave for nore than 12 weeks. She therefore can show no
prejudice to her rights under the FMLA as a result of the
defendants’ alleged failure to notify her of her FMLA rights or

of her being placed on FMLA | eave starting in Septenber 2005.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TI NA PROVENCE : ClVIL ACTI ON
V.
AVON GROVE CHARTER SCHOQOL, :
et al. ) NO. 07-659

ORDER

AND NOW this 28th day of July, 2008, upon
consi deration of the defendants’ Motion for Summary Judgnent
(Docket No. 40), the plaintiff’s opposition thereto, and the
defendants’ reply thereto, and follow ng oral argunment held on
April 29, 2008, IT IS HEREBY ORDERED that the notion is GRANTED
for the reasons stated in the acconpanyi ng nenorandum

Judgnent is hereby entered for the defendants and

agai nst the plaintiff. This case is CLOSED

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




