IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENNI S KI NG and KAREEM MORGAN,
Plaintiffs, E CIVIL ACTI ON
v, E No. 07-0704
RIDLEY TOMWSHI P, et al .,

Def endant s.

MVEMORANDUM AND ORDER

JOYNER, J. Decenber 17, 2008
Presently before the Court is Defendants’ Mdtion for Parti al
Sunmary Judgnent (Docket No. 24).! For the reasons set forth
bel ow, Defendants’ Modttion is DEN ED | N PART and GRANTED | N PART.
BACKGROUND
I n February of 2007, Plaintiffs Dennis King and Kareem
Morgan filed suit against Ridley Township, R dley Township
Police, Detective Scott E. WI I oughby, and Unknown John Doe
Police Oficer alleging violations of various rights secured

under the Constitution and |aws of the United States and seeking

Y plaintiffs’ Responses to Defendants’ Mdtion for Partial Summary
Judgnent was untinely filed. Pursuant to Local Rule of Civil Procedure 7.1
any party opposing a notion should respond within fourteen (14) days after
service of the notion. Defendants’ Mtion for Partial Sunmary Judgnent was
filed and served on Novenber 17, 2008. Therefore the response was due by
Decenber 1, 2008. Plaintiffs' Response, however, was not filed until Decenber
9, 2008. In addition, the majority of Plaintiffs’ argunents within their
response are unsupported by case authority and fail to neet their burden

Continued failure to conply with the Federal Rules of Civil Procedure
or the Local Rules of Civil Procedure will require the Court to take
appropriate actions.



redress pursuant to 42 U S.C 8 1983. Plaintiffs’ conplaint
all eges that on the norning of July 15, 2005,% Plaintiffs were
asleep in M. King' s legally parked vehicle at the R dl ey Park
Apartnments. Plaintiffs allege that M. King was sleeping in the
driver’'s seat, while M. Morgan slept in the passenger’s seat.
They were suddenly awoken, however, by the | oud rapping of a hard
obj ect against the vehicle. Wthout having an opportunity to
respond, the conplaint alleges that M. King felt “the cold steel
barrel” of a gun against his tenple and when M. King began to
turn his head, the “officer slid the gun into [his] nouth.” The
officers allegedly then opened the doors of the vehicle,
forcefully threw both Plaintiffs to the ground, and handcuffed
them M. King was subsequently made to stand up and a gun was
again held to his head. Meanwhile, M. Mrgan was forced to
remain on the ground with a knee to his back and neck.
Plaintiffs assert that the officers detained themfor
approximately fifteen mnutes, during which tinme they were
subjected to nultiple racial epithets. Specifically, they allege
that the officers said repeatedly, “[We don’t |ike niggers
sleeping in a car in [our] county.” Both Plaintiffs are African
Anmeri can.

Plaintiffs conplaint alleges that the officers’ actions

violated the Fourth, Fifth, Sixth, Ei ghth, and Fourteenth

2 plaintiffs allege that the incident took place sonetine between 9:30
and 10: 00 a. m



Amendnents of the federal Constitution, as well as the

unspeci fied provisions of the Pennsylvania Constitution.® They
further alleged that Ridley Township violated these sane federal
and state constitutional provisions by maintaining an “official
custom and policy” of “knowi ngly, recklessly, or with gross
negligence fail[ing] to instruct, supervise, control [or]
discipline” its police officers, resulting in the Plaintiffs’
constitutional and statutory rights being violated in nultiple
ways. See Conpl. at Count V, § 3.

In a Menorandum and Order dated July 17, 2007, the Court
granted Defendants’ Motion for Partial Di sm ssal and di sm ssed
Plaintiffs’ clainms under the Fifth Amendnent, Ei ghth Amendnent,
and Due Process C ause of the Fourteenth Amendnent of the U S
Constitution against all Defendants, any clains arising under the
Pennsyl vani a Constitution against all Defendants, and any cl ains
agai nst the Ridley Township Police Departnent. Plaintiffs

subsequently filed an Anended Conpl ai nt repl aci ng Def endant

® As previously stated in the Court’s Order granting Defendants

Partial Mdtion to Dismiss, Plaintiffs ostensibly filed a “five count”
Conplaint, it is somewhat difficult to understand how these counts are
di stingui shable. Wthout any neani ngful relationship between the Conplaint’s
counts and clains, the Court will sinply disregard the former in discussing
(and assessing) Plaintiffs’ Conplaint. To take just one exanple, Plaintiffs
repeat in each of the five counts that Defendants violated their Fifth and
Fourteent h Anendnent rights.

The Court al so notes, again, that Plaintiffs original conplaint

repeatedly alleged that Defendants’ conduct violated 81983. See, e.qg., Conpl.
at Count IIl, 9 4. That is not possible, however, because 81983 does not

create any substantive rights but only confers a statutory right of action
Plaintiffs may have a claimunder 42 U.S.C. 8 1985 because they all ege

Def endants “conspired” to deprive themof their “rights, privileges and

i mMmunities guaranteed by the Constitution and laws of the United States . . .
" Conpl. at Count V, ¥ 3(g). Plaintiffs have still failed in their anended
conplaint to correct this apparent oversight.
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Unknown John Doe Oficer with Police Oficer Steve Banner and
Sergeant John Ham|. The Amended Conpl aint al so reasserted the
sane clainms previously dismssed. Rather than filing a second
Motion for Partial Dism ssal, however, the parties filed
stipulations to dismss the Plaintiffs’ clainms under the

Pennsyl vani a Constitution, the Fifth and Ei ghth Anmendnent of the
U.S. Constitution, the Due Process clause of the Fourteenth
Amendnent of the U S. Constitution, and all clains agai nst
Detective Scott E. WII|oughby and R dl ey Township Police
Departnent, which the Court signed on Novenber 18, 2008.

Def endant s have now noved for summary judgnent on
Plaintiffs’ Unlawful Seizure, Equal Protection, and Mni ci pal
Liability clainms.* The only clai mDefendants do not seek to
dismss is Plaintiffs’ excessive force claim?®

I n support of their notion, Defendants have submtted
deposition testinony of both Plaintiffs and of Police Oficer
St eve Banner, Sergeant John Ham |, and Detective Scott E.

W | oughby. The Plaintiffs deposition testinony does not differ

significantly fromtheir allegations in their conplaint, however,

* The Defendants al so seek to dismiss a claimfor failure to intervene.
As di scussed bel ow, however, this request is noot.

°Def endants assert in their Mtion for Partial Sunmary Judgnent that
the clainms remaining in Plaintiffs’ Anended Conplaint after the stipulations
of dismissal are excessive force, unlawful seizure, equal protection violation
and a municipal liability claimagainst Ridl ey Township. Upon review of
Plaintiffs’ Anended Conplaint, the Court agrees with characterization of the
remai ni ng cl ai ns.



it does include testinony that Plaintiff King gave O ficer Banner
and Sergeant Ham | consent to search his car and that the
Plaintiffs went to Taylor Hospital following the incident. It
al so includes the Plaintiffs s explanation of how and why the
Plaintiffs cane to be sleeping in the parking lot.®

The deposition testinony of Oficer Banner and Sergeant
Ham | gives an entirely different account of what occurred
between the parties. According to Oficer Banner and Sergeant
Ham |, the officers arrived on the scene in response to a cal
fromthe apartment conpl ex owner who had contacted the police and
reported the Plaintiffs sleeping in the parking lot. The
officers allege that they approached the car and saw M. Mbrgan
with his head face down in M. King's lap and that it appeared to
the officers the nen were engaging in oral sex. The officers
t hen knocked on the w ndow or side of the car. M. Mrgan than
attenpted to exit the car but was unable to because Sergeant
Ham | was standi ng next to the passenger side of the car.
Shortly thereafter, according to the officers, M. King
recogni zed Sergeant Ham | from a previous encounter and M. King,
M. Mrgan and Sergeant Ham | engaged in friendly banter before

the officers sent the Plaintiffs on their way. The officers deny

®Plaintiffs assert that they went to the apartnent conpl ex because
Plaintiff Mrgan intended to get noney fromhis children’s nmother, who lived
in the apartnent conplex. They allege that they arrived at around 1:30 a.m,
but the nother, though allegedly expecting the Plaintiffs to arrive, did not
answer her phone when they called. They decided to sleep in their car in the
parking | ot because Plaintiff King was too tired to continue driving.
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ever brandi shing their weapons, using racial epithets, placing
the Plaintiffs on the ground, or handcuffing them

STANDARD OF REVI EW

Summary judgnent is appropriate if “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P.
56(c). WMaterial facts are those that may affect the outcone of

the suit. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). An issue of material fact is genuine “if the evidence is
such that a reasonable jury could return a verdict for the
nonnmovi ng party.” Anderson, 477 U. S. at 248.

| f the noving party establishes the absence of a genuine
issue of material fact, the burden shifts to the non-noving party
to “do nore than sinply show there is sone netaphysical doubt as

to the material facts.” Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 586 (1986). |If the non-noving party

bears the burden of persuasion at trial, “the noving party may
meet its burden on summary judgnent by showi ng that the nonnoving
party’s evidence is insufficient to carry that burden.” Kaucher

v. County of Bucks, 456 F.3d 418, 423 (3d Cr. 2006) (quoting

Wetzel v. Tucker, 139 F.3d 380, 383 n. 2 (3d Gr. 1998)). 1In

conducting our review, we view the record in the |ight nost
favorable to the non-noving party and draw all reasonable

inferences in that party’'s favor. See N cini v. Mrra, 212 F. 3d




798, 806 (3d Cir. 2000). However, there nust be nore than a
“mere scintilla” of evidence in support of the non-noving party’s
position to survive the summary judgnent stage. Anderson, 477

U S at 252.

DI SCUSSI ON

Pur suant to 81983,

Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any State
or Territory . . . subjects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress .

42 U.S.C. 8§ 1983 (2000). The purpose of 81983 is to deter state
actors fromusing the badge of their authority to deprive
i ndi viduals of their federally guaranteed rights and to provide

relief to victins if such deterrence fails. Watt v. Cole, 504

U S 158, 161 (1992). Section 1983 is thus not itself a source
of substantive rights but rather provides a cause of action for

the vindication of federal rights. Rinker v. Sipler, 264

F. Supp. 2d 181, 186 (M D.Pa. 2003) (citing G ahamv. Connor, 490

U. S. 386, 393-394 (1989)).

To make out a claimunder 81983, a plaintiff nust
denonstrate that the conduct of which he is conplaining has been
comm tted under color of state or territorial law and that it

operated to deny hima right or rights secured by the



Constitution or laws of the United States. Gonez v. Tol edo, 446

U S 635, 640 (1980); Saneric Corp. v. Cty of Philadel phia, 142

F.3d 582, 590 (3d Gr. 1998); Moore v. Tartler, 986 F.2d 682, 686

(3d Gir. 1993).

A, Unl awful Seizure

The Fourth Anendnent, applied to the States through the
Fourteenth Amendnent, protects people from unreasonabl e searches

and sei zures at the hand of the governnent. Terry v. Chio, 392

US 1, 89 (1968). “[Whenever a police officer accosts an
i ndi vidual and restrains his freedomto wal k away, he has
‘seized’ that person.” |[d. at 16. Determ ning whether a seizure
was unreasonable requires a dual inquiry. [Id. at 19-20. First,
was the officer’s action justified at its inception and second,
“whether it was reasonably related in scope to the circunstances
which justified the interference in the first place.” 1d. at 20.
“Il'ln justifying the particular intrusion the police officer nust
be able to point to specific and articul able facts which, taken
together with rational inferences fromthose facts, reasonably
warrant that intrusion.” |1d. at 21

Pursuant to Terry, a police officer may “conduct a brief,
i nvestigatory stop when the officer has a reasonable, articul able

suspicion that crimnal activity is afoot.” [llinois v. \Wardl ow,

528 U. S. 119, 123 (2000). “A warrantless arrest of an individual
in a public place for a felony, or a m sdeneanor commtted in the

officer’s presence, is consistent wwth the Fourth Amendnent if



the arrest is supported by probable cause.” Mryland v. Pringle,

540 U. S. 366, 370 (2003). Use of excessive force, however, “is
itself an unlawful ‘seizure’ under the Fourth Anendnent.” Couden
v. Duffy, 446 F.3d 483, 496 (3d Cr. 2006).

Viewi ng the evidence in the |ight nost favorable to the
Plaintiffs, Defendants have failed to establish that there is no
genui ne issue of material fact. Defendants presented deposition
testinony that Plaintiffs were asleep in their car in the parking
| ot of an apartnent conplex at which they did not live, that
Def endants responded to a conplaint fromthe conpl ex owner about
the Plaintiffs’ trespassing, and that Plaintiffs appeared to be
laying in a position that gave the Oficers reason to believe
they were engaging in disorderly conduct. Although Defendants
testified they could have arrested Plaintiffs’ at the tine for
di sorderly conduct or open | ewdness, the parties’  versions of the
O ficers’ conduct during the seizure is markedly different. In
deci di ng whet her chal |l enged conduct constitutes excessive force,
and thus an unl awful seizure, “a court nust determ ne the
obj ective ‘reasonabl eness’ of the chall enged conduct,” Couden,
446 F.3d at 496, which “requires a highly fact-specific inquiry

into the circunstances of each particular case.” Hanmock v.

Borough of Upper Darby, No. 06-1006, 2007 W. 3232115, at *5 (E. D

Pa. Cct. 31, 2007). \What actually occurred between the
Plaintiffs and the Oficers’ is, therefore, material in

determi ni ng reasonabl eness of the Oficers’ conduct and thus



sumrary judgnment s inappropriate.
B. Equal Protection Violation

The Equal Protection O ause of the Fourteenth Anendnment

dictates that all persons simlarly situated should be treated

alike. Plyler v. Dow, 457 U S. 202, 216 (1982). To state an
equal protection claim a 81983 plaintiff “must allege that he is
a member of a protected class, similarly situated to members of
an unprotected class, and treated differently from the

unprotected class.” Pollock v. City of Philadelphia, No. 06-

4089, 2007 U.S. Dist. LEXIS 11624, at *11 (E.D. Pa. Feb. 16,

2007) (citing Young v. New Sewickley Twp., 160 Fed. Appx. 263,

266 (3d Cir. 2005)); Cleburne v. Cleburne Living Center, 473 U.S.

432 (1985). An equal protection violation also requires proof of

racially discrimnatory intent or purpose. Arlington Heights v.

Metro. Hous. Dev. Corp., 429 U S. 252, 265 (1977).

Plaintiffs’ conplaint appears to allege an equal protection
viol ati on based on the Defendant O ficers’ use of racial
epithets. See Am Conpl. at Count IV. Use of racial epithets
al one, though deplorable, is not, however, unconstitutional.

Salley v. Pa. Dept. of Corrections, 181 Fed. Appx. 258, 266 (3d

Cir. 2006); Johnson v. Hackett, 284 F. Supp. 933, 940 (E. D. Pa.

1968); see also Ayala v. Terhune, 105 Fed. Appx. 87, 92 (3d Gr.

2006) (holding that allegations of verbal abuse are not

actionable clainms under §1983). Moreover, even if Plaintiffs had
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alleged more than use of racial epithets alone to support their
equal protection claim, Plaintiffs’ have failed to provide any
evidence that they were treated differently from similarly

situated members of an unprotected class. See, Pollock, No. 06-

4089, 2007 U.S. Dist. LEXIS 11624, at *11. Defendants’ notion
for summary judgnent on Plaintiffs’ equal protection claimis,

t herefore, granted.

C. Minicipal Liability Caim
Miuni ci pal liability under 81983 requires “a direct causal
i nk between a nunicipal policy or customand the all eged

constitutional deprivation.” Gty of Canton v. Harris, 489 U S

378, 385 (1989). A nunicipality thus cannot be held |iable
solely on the basis of its enployees’ or agent’s actions under

the doctrine of respondeat superior. Board of County

Conmi ssioners of Bryan County v. Brown, 520 U. S. 397, 403 (1997);

Mist v. West Hills Police Departnment, No. 03-4491, 2005 U.S. App.

LEXI'S 4504, at *15 (3d Cir. March 16, 2005). Rather, the
plaintiff nust denonstrate that, through its deliberate conduct,
the municipality was the “noving force” behind the injury

all eged. Bryan County, 520 U.S. at 404. That is, a plaintiff

must show that the rnunicipal action was taken with the requisite
degree of cul pability and nust denonstrate a causal |ink between
the nmuni ci pal action and the deprivation of federal rights. |d.

In other words, to recover against a nunicipality, a plaintiff
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must denonstrate that nunicipal policymakers, acting with
deliberate indifference or reckless indifference, established or
mai ntained a policy or well-settled custonm which caused a
muni ci pal enployee to violate plaintiffs’ constitutional rights
and that such policy or customwas the noving force behind the

constitutional tort. Padilla v. Township of Cherry Hll, No. 03-

3133, 110 Fed. Appx. 272, 278 (3d Cr. Cct. 5, 2004). *“Proof of
a single incident of unconstitutional activity is not sufficient

.7 Cklahoma Gty v. Tuttle, 471 U S. 808, 823 (1985).

Plaintiffs have failed to introduce any evi dence to defeat
summary judgnent on their nmunicipal liability claim Defendants
testified that they went through Police Acadeny Training,
recei ved and revi ewed manual s regardi ng proper police procedure,
and were periodically updated on applicable |aw. Although
Plaintiffs alleged that Ridley Township failed to instruct,
supervi se, control or discipline Defendants on a conti nui ng
basis, they have failed to offer any evidence to support their
claim Defendants’ notion for summary judgnent on Plaintiffs’
claimof municipal liability is, therefore, granted.

| V. Failure to I ntervene

7“Policy“ is said to be nade when a deci si onmaker possessing fina
authority to establish rmunicipal policy with respect to an action issues an
of ficial proclamation, policy or edict. “Custons” are practices of state
officials so permanent and well-settled as to virtually constitute law. Berg
v. County of Allegheny, 219 F.3d 261, 275 (3d Cr. 2000), quoting Penbaur v.
Cty of Gincinnati, 475 U S. 468, 481, 106 S.C. 1292, 89 L.Ed.2d 452 (1986),
Monell, 436 U S. at 691, 98 S.Ct. 2018; Kneipp v. Tedder, 95 F.3d 1199, 1212
(3d Gr. 1996).
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Def endants contest Plaintiffs’ Clains of Failure to
I ntervene. However, after thoroughly reviewing Plaintiffs’
Amended conplaint, there are no clains that fall within this
description. Therefore Defendants’ notion to dism ss these
clainms are noot.

CONCLUSI ON

For the foregoing reasons, Defendants’ Mdtion for Summary
Judgnent on Plaintiffs’ unlawful seizure claimis DEN ED.
Def endants’ Motion for Sunmmary Judgnent on Plaintiffs’ equal
protection and nmunicipal liability clains is GRANTED.
Def endants’ Motion for Summary Judgnment on Plaintiffs’ claimfor
failure to intervene is DENIED as MOOT. An appropriate order

foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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DENNI S KI NG AND KAREEM MORGAN, : CIVIL ACTI ON
Plaintiffs, E No. 07-0704
V. :
RIDLEY TOMSHI P, et al .,

Def endant s.

ORDER
AND NOW this 17t h day of Decenber, 2008, it is
her eby ORDERED t hat Defendants’ Mtion for Partial Sunmary
Judgnent pursuant to Federal Rule of G vil Procedure 56(c), (Doc
No. 24), is GRANTED I N PART and DENI ED I N PART. Defendants’

Motion for Summary Judgnent on Plaintiffs’ unlawful seizure claim
is DENIED. Defendants’ Mdtion for Summary Judgnent on

Plaintiffs’ equal protection and nmunicipal liability clains is
GRANTED. Defendants’ Mtion for Summary Judgnment on Plaintiffs’

claimfor failure to intervene is DEN ED as MOOT.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




