IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CALVI N FORD,
Plaintiff,
V.
EXEL, |INC E CIVIL ACTI ON
Def endant , ; 08-cv-1735
V. '

RANSTAD NORTH AMERI CA,
Third Party Defendant.

MVEMORANDUM AND ORDER

Joyner, J. Decenber 17, 2008

Before this Court is Third Party Defendant, Randstad North
Arerica’ s, Motion to Dismss the Third Party Conplaint (Doc. No.
18) and Defendant, Exel Inc.’s, Response in Qpposition (Doc. No.
21).

Backgr ound

Plaintiff Calvin Ford, an enployee of Randstad North America
(“Randstad”), filed a Conplaint in the Court of Common Pl eas of
Phi | adel phi a agai nst Defendant Exel Inc. (“Exel”), claimng that
an enpl oyee of Exel had caused him personal injury by negligently
operating a forklift. Defendant Exel then renoved the action to
this Court on April 11, 2008, on the basis of diversity, this

Court having jurisdiction over the action pursuant to 28 U.S.C. §
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1332(a). After renoving the case, Exel filed an answer with
affirmati ve defenses, including that Plaintiff Ford was
contributorily and/or conparatively negligent. On September 15,
2008, Exel filed a Third Party Conpl ai nt agai nst Randst ad,
joining themin the action based upon the U S. Standard Tenporary
Services Agreenent (“the Agreenent”), a contract between Randstad
and Exel in effect at the time of the accident. Based on two
separate contract provisions contained therein, Defendant Exel
has brought a Third Party Conpl ai nt agai nst Randstad asking that
this Court (lI) direct that any and all clains by way of
subrogation for paynent made by or on behal f of Randstad North
America with respect to Calvin Ford’s claimfor worker’s
conpensati on benefits be wai ved and order Randstad to defend and,
if necessary, indemify Exel from any subrogation claimnmade by
or on behalf of any insurance carrier for Randstad; and (I1)

requi re Randstad to defend and, if necessary indemify, Exel from
any and all clains and/or damages arising out of the incident.
Randstad filed a Motion to Dism ss the Conplaint for failure to
state a claimfor which relief can be granted pursuant to Fed. R

Cv. P. 12(b)(6) and Exel responded in opposition.

St andard
In response to a pl eading, under Federal Rule of Cvil

Procedure 12(b)(6), a Defendant may assert by notion that the



Plaintiff's conplaint "[fails] to state a claimupon which relief
can be granted.” In analyzing a Rule 12(b)(6) notion to dism ss,
we "accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and

det erm ne whet her, under any reasonabl e reading of the conplaint,

the plaintiff may be entitled to relief.” Phillips v. County of

Al | egheny, 515 F.3d 224, 233 (3d Cr. 2008) (citations omtted).
"To survive a notion to dismss, a civil plaintiff nmust allege
facts that ‘raise a right to relief above the specul ative | eve

Id. at 232 (quoting Bell Atl. Corp. v. Twonbley, 127 S.

Ct. 1955, 1965, 167 L. Ed. 929, 940 (2007)). In other words, the
plaintiff rmust provide "enough facts to raise a reasonable
expectation that discovery will reveal evidence of the necessary
element[s]" of a particular cause of action. 1d. at 234. 1In
ruling on a Rule 12(b)(6) notion to dismss, the court may

consi der docunents "integral to or explicitly relied upon in the

conplaint.” 1n re Rockefeller Sec. Lit., 184 F.3d 280, 287 (3d

Cr. 1999).

As this case was removed to this Federal District Court from
the Court of Common Pleas of Philadelphia based on to diversity,
the substantive state law of the Commonwealth of Pennsylvania

will apply. Erie R.R. v. Tompkins, 304 U.S. 64, 78-79 (1938).

Di scussi on




Count |: Subrogation
Exel asks that this Court waive any clainms that Randstad or

its insurer may have by way of subrogation and find that Ranstad
is required to defend and if necessary, indemify, Exel for
“clainms made by or on behalf of any insurance carrier for
Randstad . . . arising out of or relating to any claimmde by or
on behalf of plaintiff Calvin Ford.” Exel clains that an all eged
wor ker’s conpensation lien arising out of the incident
“indirectly qualifies as an action for Ranstad's insurers to
Wor ker’s Conpensation benefits.” Def. Qppos. Brf. 1In support of
this contention, Exel offers the subrogation clause of the
Agreenment which reads as foll ows:

Wth respect to the insurance set forth in this

par agraph 4.8, Supplier [Randstad], for itself and

its insurers, waives all rights to clains (whether

asserted by way of subrogation or otherw se) agai nst

Exel Inc. for any | oss or damages covered thereby and

shall defend and i ndemify Exel Inc. from any such

actions by its insurers wth respect thereto.
Def. Oppos. Brf., Exhibit D at Y4.8. Exel offers no further
support for its claimthat the lien is an indirect action by
Randstad’s insurer. Randstad, however, argues that there has
been no claimfor subrogation agai nst Exel and, as such, that
Randst ad has no present duty to defend or indemify Exel.

Generally a lien constitutes a “legal right or interest that

a creditor has in another's property” and, in the case of a

worker’s compensation lien, would constitute a legal right or
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interest that the worker’s compensation insurer has in the
proceeds that a plaintiff might recover in an action against a
tortfeasor. Black’s Law Dictionary 941 (8th ed. 2004). At this
time, it does not appear to this Court that there is any action
agai nst Exel “by [Randstad s] insurers” and, as such, the
subrogation provision would not appear to be at issue. This
Court, however, finds that to dismss Count | at this stage would
be i nappropriate, as dism ssing the count would require this
Court to decide whether a worker’s conpensation |ien constitutes
a subrogation action within the neaning of the contract, a
question not fully discussed by either party. Additionally, sone
courts appear to have used the terns subrogation |ien, worker’s
conpensation |lien and subrogation claiminterchangeably and this
Court finds further investigation as to this issue is needed.

See Otiz v. Duff-Norton Co., 975 F. Supp. 713 (E.D. Pa. 1997)

(using the three terns to describe simlar itens or activities).
Finally, evidence of the alleged worker’s conpensation |lien has
not been provided to this Court and this Court is unable to
determ ne whether it has been made and what inpact it m ght have
upon the case. Defendant Exel clains that “according to
plaintiff’s counsel and plaintiff’'s responses to Exel’s request
for production of docunents, nedical benefits and | ost wages have
been paid by the worker’s conpensation carrier.” However, only

the cover sheet for “Exhibit E” is contained in Defendant’s



appendix, while the document itself is missing. Further, Exel,
without providing the statute, argues that there is a “statutory
lien” to recover in Pennsylvania. In Pennsylvania, insurers do
have a right for subrogation against a third party toftfeasor.
77 Pa. Cons. Stat. Ann. § 671 (2008). However, as no evidence of
an actual lien has been presented, it appears that the Defendant
is arqguing that a claim for subrogation can be inferred after the
worker’s compensation insurer has paid medical benefits and wage
losses arising out of a qualifying incident, and that the carrier
does not have to affirmatively file a claim for subrogation to
fall under the subrogation clause of the Agreement. Further
argument and discovery are needed to determine if such a
“statutory lien” exists and if an affirmative claim must be made
to trigger the defense and, if necessary, indemnification of
subrogration by Randstad.

This Court declines to dismss Count | of the Third Party

Conpl ai nt .

Count 11: Indemification

Pursuant to the Pennsyl vania Wrknen' s Conpensation Act, an
enpl oyer generally has statutory imunity fromliability for
damages, contribution or indemity in actions at law for injury
to their enployee. The relevant provision of the Wrknen's

Conpensati on Act states,



In the event injury or death to an enploye is caused
by a third party, then such enploye, his |ega
representative, husband or wife, parents, dependents,
next of kin, and anyone otherw se entitled to receive
damages by reason thereof, may bring their action at

| aw agai nst such third party, but the enpl oyer, his

i nsurance carrier, their servants and agents,

enpl oyes, representatives acting on their behalf or
at their request shall not be liable to a third party
for danages, contribution, or indemity in any action
at law, or otherwise, unless liability for such
damages, contributions or indemity shall be
expressly provided for in a witten contract entered
into by the party alleged to be liable prior to the
date of the occurrence which gave rise to the action.

8 303 of the Pennsylvania Wrknmen's Conpensation Act, 77 Pa.
Cons. Stat. Ann. 8§ 481(b). This statute has been interpreted to
provi de “broad statutory imunity fromsuit by third parties.”

Hof f ran v. ARCO Mynt. of Wash., D.C., Inc., No. 04-187, 2005 U.S.

Dist. LEXIS 2241, at *10-11 (WD. Pa. Feb. 9, 2005). "[U] nder
this section [Section 303(b)], a third party may not seek
contribution or indemity fromthe enployer, even though the

enpl oyer's own negligence may have been the primary cause of the
employee's injury, absent an express provision for indemnity in a

written contract.” Id. (citing Bester v. Essex Crane Rental

Corp., 422 Pa. Super. 178, 619 A.2d 304, 306-07 (Pa. Super.

1991)). See also Potts v. Dow Chemical Co., 272 Pa. Super. 323,

325 (Pa. Super. 1979) (citing Hefferin v. Stempkowski, 247 Pa.

Super. 366, 372 A.2d 869 (1977)) (“Section 303(b) of the
Workmen's Compensation Act bars the joinder of an employer as an

additional defendant in an action by an employee against a third



party.”). Hence, absent an express and specific provision for
indemnity in the Agreement, Exel may not seek contribution or

indemnity from Randstad. The indemnification provision within
the Agreement between Randstad and Exel states,

Subject to the limitations as hereinafter set forth,
Supplier [Randstad] assumes and agrees to indemnify
and hold harmless Exel Inc. and its respective
officers, agents, and employees to the fullest extent
permitted by the law from any loss, liability, fines,
penalties, and expenses resulting from any of the
following, by whomsoever such claims may be asserted
or such accommodations may be requested, including
specifically but without limitation, employees of
Exel Inc. and of Supplier, including the Employees,
Exel Inc. customers, and members of the general
public, which claims are based in whole or in part
upon any act of omission on the part of Supplier, its
agents, servants, or employees, including the
Employees, whether or not within the scope of this
Agreement:

(1) claims for bodily injury or death or
property loss or damage,

Exel claims that this indemnification provision is such an
express provision waiving immunity. However, courts have
consistently held that for the clause to waive the immunity for
indemnitee’s negligence, the contract must specifically state as
such. "“The law has been well settled in this Commonwealth for 87
years that if parties intend to include within the scope of their
indemnity agreement a provision that covers losses due to the
indemnitee's own negligence, they must do so in clear and
unequivocal language. No inference from words of general import

can establish such indemnification.” Ruzzi v. Butler Petroleum

Co., 27 Pa. 1, 7 (Pa. 1991) (citing Perry v. Payne, 217 Pa. 252,
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66 A. 553 (1907) (enphasis added)). Thus, ". . . [a] contract of
indemnity against personal injuries should not be construed to
indemnify against the negligence of the indemnitee, unless it is

so expressed in unequivocal terms." Perry v. Payne, 217 Pa. 252,

262, 66 A. 553, 553 (1907) (quoting Ruzzi, 527 Pa. at 8, 588 A 2d
at 4). \Wiere this specific provision has not been provided,
courts have held that the indemnitor would not be liable for

injuries suffered by its own employees. See Bester, 422 Pa.

Super. at 187 (finding that “[t]he absence of a provision in the
hold-harmless clause that lessee [Russell Construction] would
indemnify lessor [Essex Crane] against the negligence of lessor
in a claim by lessee's employee requires the conclusion that the
clause does not meet the requirements of the Workmen's
Compensation Act concerning express wailver” and further finding

that a prior holding in Szymanski-Gallagher v. Chestnut Realty,

409 Pa. Super. 323, 597 A.2d 1225 (1991), was faulty because it
did not require this specific element in assessing whether an

indemnification clause waived coverage); Remas v. Dugquesne Light

Co., 371 Pa. Super. 183, 537 A.2d 881 (1988) (holding that absent

this specific provision for the indemnitee’s negligence, the
indemnification clause at issue did not waive immunity for such
claims).

Though the clause at issue does waive certain provisions of

the Worknen’ s Conpensati on Act and accepts a duty of



indemmi fication for acts or om ssions of Randstad or its

enpl oyees, the clause does not expressly waive the imunity
provi ded by the Wbrknmen' s Conpensation Act for clains against
Exel for negligence, as would be required for Randstad to be
liable for indemification in this instance. Exel argues that
indemmification is required under this clause based on its
asserted affirmative defense of contributory negligence.

However, the Agreenent is explicit that Randstad has only waived
its immunity in regards to “clainms based in whole or in part upon
any act or om ssion on the part of Supplier [Randstad], its
agents, servants or enployees.” Such provisions are to be read

strictly and narrowly. See Bester, 422 Pa. Super. at 184 (citing

Pittsburgh Steel Co. v. Patterson-Emerson—-Comstock, Inc., 404 Pa.

53, 171 A.2d 185 (1961)) (“Case | aw has established that the
indemity provision in the Wrknen's Conpensation Act nust be
construed strictly, and general indemity |anguage such as *‘any
or all’” or ‘any nature whatsoever’ is insufficient.”). Hence,
Exel s contention that an affirmati ve defense creates a claimfor
indemification is untenable. The Third G rcuit has held that,
“it is clear that a defense or affirmative defense i s not
properly called an "action"” or a "claini but is rather a response
to an action or a claim Wwen a |awer files a responsive

pl eading to an action or claim she does not say that she is

bringing an action or filing a claim instead, she says that she
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is answering, responding to, or defending against an action.”

National Union Fire Ins. Co. v. Cty Sav., F.S.B., 28 F.3d 376,

393 (3d Cr. 1994). This Court will not rewrite the contract to
include the possibility of an affirmative defense of contributory
negligence giving rise to waiver of 77 Pa. Cons. Stat. Ann.

§481 (b) and requiring indemnification and, as such, Defendant has
no claim against Randstad for indemnification under the present

claim against Exel. See Potts v. Dow Chemical Co., 272 Pa.

Super. 323, 327 (Pa. Super. 1979) (rejecting the argument that an
addi ti onal defendant was |iable by “necessary inplication” of the
contract and refusing to rewite the terns).? “It is for the
court, as a matter of law, to determ ne whether anbiguity exists

in acontract.” Kiewit E. Co. v. L & R Constr. Co., 44 F.3d 1194,

1199 (3d Cir. 1995) (citing Hutchison v. Sunbeam Coal Corp., 513
Pa. 192, 519 A 2d 385, 390 (Pa. 1986)). Hence, viewing the facts
in the light nost favorable to Exel, this Court finds that there

IS no anbiguity in the contract and there is no express provision

The Court explicitly held, “[t]he dissenting opinion argues that
j oinder can be sustai ned because the witten contract contains by ‘necessary

inmplication, an agreenent whereby [additional defendant] wll nake
‘contribution’” in the event that injury to an enployee is caused in whole or
in part by its own negligence. . . . It is an argunent . . . which is

untenable. The witten contract clearly contains no | anguage by which
[addi ti onal defendant] has agreed to becone |iable for contribution to
[original defendant] in the event that [original defendant’s] negligence
causes injury to an enpl oyee of [additional defendant]. To insert such a
provision in the instant contract by inplication is to rewite the parties
agreenent.”
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for indemification or defense? for clains arising fromExel’s
al | eged negligence; thus, Randstad owes no duty under the

i ndemmi fication clause to defend or indemify Exel as to M.
Ford’ s clainms and Count Il is dism ssed.

An appropriate Order follows.

’This Court further notes that the indemification provision in the
Agreenent does not contain any nention of a “defense.”
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CALVI N FORD,
Plaintiff,
V.
EXEL, |INC E CIVIL ACTI ON
Def endant , 08-cv-1735
V. '

RANSTAD NORTH AMERI CA,

Third Party Defendant.

ORDER

AND NOW this 17t h day of Decenber, 2008, upon
consideration of Third Party Defendant, Randstad North Anerica’s,
Motion to Dismiss the Third Party Conplaint (Doc. No. 18) and
Def endant, Exel Inc.’s, Response in Opposition (Doc. No. 21), it
is ORDERED that the Mtion is GRANTED I N PART and DEN ED | N PART,
as follows:

(1) Third Party Defendant’s Mdtion to Dismiss is GRANTED as to
Count Il of the Third Party Conplaint and Count Il is DI SM SSED.
(2) Defendant’s Motion to Dismiss is DENIED in all other

respects.



BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



