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T. BACKGROUND

Plaintiff George E. Ray (“Ray”) filed this pro se
complaint against Defendant Federal Insurance Company/CHUBB
(“"Federal”), alleging that, during the years 2004 through 2007,
Federal employed “deceptive and fraudulent business practices,”
made “false representations,” and committed perjury, forgery and
mail fraud. (Complaint 9 1, doc. no. 5.) It appears that Ray is
complaining of Federal’s conduct in denying his claim for total
disability benefits and of its conduct in the ensuing litigation,

which was ruled upon by this Court on May 10, 2007.' See Ray v.

Federal Ins. Co., et al., No. 05-2507, 2007 WL 1377645, at *1

(E.D. Pa. May 10, 2007) (“Ray I”).

! Ray argues that “[t]he Complaint on file is for Fed.’s

actions from 2004 to 2007, not my physical condition or a link,
is or is not, established between my preexisting condition and my
Total Disability. This Claim is totally different and specific
to Fed.’s actions.” (Pl.’s Reply to Def.’s Mtn. to Dismiss, doc.
no. 8.)



In his earlier complaint, Ray averred that Federal
breached its insurance contract with him by not providing him
with total disability benefits after he fell down a flight of
stairs.? Ray, 2007 WL 1377645 at *1. Federal defended itself by
pointing to specific evidence that Ray’s disability was caused,
at least in part, by his preexisting degenerative nedi cal
condition (spondylotic cervical nyelopathy). 1d. at *4. Federal
argued that it did not breach its contract with Ray because the
contract provided coverage only for “accidents” that are the
“direct” cause of the disability, and specifically excluded from
coverage disabilities resulting fromdisease or illness. [|d. at
*1.

The earlier litigation also addressed Ray’s cl ai ns that
Federal “lied to the Pennsylvania | nsurance Conm ssion” and “that
Federal and its counsel engaged in several acts of m sconduct,
nost notably Iying to Ray and to this Court.” [d. at *2. The
Court considered these clains in conjunction with Ray’s notion
for sanctions agai nst Federal, which generally averred “t hat
Federal ‘lied,’” ‘falsified evidence,’ and violated the Court
i nposed deadl i nes for producing discovery and filing certain

motions.” |1d. at *2 n. 2.

2 Fam liarity with the conplex procedural history and

underlying facts of Ray | is assuned. See Ray |, supra. The
details will be restated here only to the extent necessary to
decide the instant notion to dism ss.
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After an exhaustive review of the record, this Court
denied Ray’s notion for sanctions and granted summary judgnent to
Federal. 1In doing so, the Court noted that “what shoul d have
been a sinple case involving the ‘cause’ of Ray' s disability
turned into an ei ghteen-nonth ordeal that explored tangenti al
pat hs, sapped the tine and energy of all parties (including the
Court) involved, and resulted in unsubstantiated finger-pointing
and al l egati ons of wongdoing.” 1d. at *3.

On Decenber 5, 2007, the Court of Appeals affirned
summary judgnent on behal f of Federal, noting that its decision
was based on “substantially the same reasons set forth in the

District Court’s detailed opinion.” Ray v. Federal 1ns.

Co. / CHUBB, 256 Fed. Appx. 566, 567 (3d Cir. 2007). The Court of
Appeal s also explicitly affirmed this Court’s denial of Ray’s
notion for sanctions. [d. at 569 n.1 (“Ray also contends that
Federal engaged in fraud or m srepresentation in denying his
claim To the extent that Ray continues to raise the issue in
this appeal, we deny the claimas it is unsupported by the
record. Relatedly, we also affirmthe District Court's denial of
Ray's notion for sanctions.”) Ray' s petition for a rehearing en
banc by the Court of Appeals was denied on February 4, 2008.
(Def.”s Mn. to Dismss, Ex. C, doc. no. 7.) Later, Ray’'s
Petition for a Wit of Certiorari to the Suprenme Court was al so

denied. (ld., Ex. D.)



Now, Federal has filed a notion to dism ss Ray’' s second
conplaint against it for failure to state a clai mupon which
relief could be granted. For the reasons that follow Federal’s

notion will be granted.?

1. LEGAL STANDARD

A Mbtion to Dism ss under Rule 12(b)(6)

In deciding a notion to dismss for failure to state a
cl ai mupon which relief can be granted, the Court nust *“accept as
true all allegations in the conplaint and all reasonable
i nferences that can be drawn therefrom and view themin the

light nost favorable to the non-noving party.” DeBenedictis v.

Merrill Lynch & Co., Inc., 492 F.3d 209, 216 (3d Gr. 2007)

(quotation omtted). The Court need not, however, “credit either
bal d assertions or |egal conclusions in a conplaint when deciding
a notion to dismss.” |[d. (quotation omtted). View ng the
conplaint in this manner, the Court nust dismss the conplaint if
it fails to state a claimupon which relief can be granted.

In conducting its analysis, the Court nmust “liberally

construe” pleadings by pro se litigants. Dluhos v. Strasberqg,

321 F.3d 365, 369 (3d Cr. 2003). Moreover, the Court nust
afford a pro se Plaintiff the opportunity to amend his conpl aint

before dismssing it pursuant to Rule 12(b)(6), unless such an

3 Consequentially, Ray’s pending notion for summary

j udgnent (doc. no. 10) wll be denied as noot.
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anendnent would be futile. See Roman v. Jeffes, 904 F.2d 192,

196 n.8 (3d Cir. 1990) (“This court has a |ong standing policy of
allowing pro se litigants to anend their conplaints before the
court rules upon defendants’ notions to dism ss pursuant to

Federal Rule of G vil procedure 12(b)(6)."7))

111. DI SCUSSI ON

A. C ai m Precl usi on

It is well settled that, while res judicata and
coll ateral estoppel are affirmative defenses, they may be raised
inanmtion to dismss under Fed. R Cv. P. 12(b)(6). Connelly

Found. v. School Dist. of Haverford Twp., 461 F.2d 495, 496 (3d

Cir. 1972). Under the doctrine of claimpreclusion (or res
judicata),* a final judgment on the nerits precludes parties from
re-litigating issues that were raised, or could have been raised,
in the earlier action, thereby allowng the Court to “avoid

pi eceneal litigation of clains arising fromthe sane events.”

Churchill v. Star Enters., 183 F.3d 184, 194 (3d Cr. 1999)

4 In an effort to be consistent with the approach of the
Third Gircuit, this opinion uses the term“claimpreclusion” to
refer to the traditional doctrine of res judicata. The term
“issue preclusion” is used to refer to the traditional doctrine
of collateral estoppel. See United States v. Athlone |ndus.
Inc., 746 F.2d 977, 983 n.4 (3d GCir. 1984) (equating claim
preclusion with res judicata or “the preclusive effect of a
judgnent in foreclosing relitigation of the same causes of
action” and equating issue preclusion with collateral estoppel or
“the effect of a judgment in foreclosing relitigation of a matter
that has been litigated and decided”).
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(di scussing the purpose of claimpreclusion); see also Bradley v.

Pittsburgh Bd. of Educ., 913 F.2d 1064, 1070 (3d Cr. 1990)

(noting that claimpreclusion bars the re-litigation of issues
that “could have been raised” in a prior action). Caim

precl usion applies where (1) there is a final judgnment on the
merits, (2) the party agai nst whomthe bar is asserted is the
sane, and (3) the later suit is based on the sane cause of action

as the earlier suit. See United States v. Athlone Indus., Inc.,

746 F.2d 977, 983 (3d Cr. 1984).

VWhile there is no precise definition of what
constitutes “the sanme cause of action,” the Third G rcuit has
observed that it is appropriate for courts to consider (1)
whet her the acts conpl ai ned of and the demand for relief are the
sane; (2) whether the theory of recovery is the sane; (3) whether
the wi tnesses and docunents necessary at trial are the sanme; and
(4) whether the material facts alleged are the sane. See
At hl one, 746 F.2d at 984. Inportantly, “it is not dispositive
that a plaintiff asserts a different theory of recovery or seeks

different relief in the two actions.” Sheridan v. NGK Metals

Corp., No. 06-5510, 2008 W. 2156718, at * 11 (E.D. Pa. My 22,
2008) (relying on Athlone, 746 F.2d at 984). Rather, courts
shoul d “take a broad view of what constitutes identity of causes
of action.” Athlone, 746 F.2d at 984.

Here, the only question before the Court is whether
Ray’s current suit is based on the sanme cause of action as the

-6 -



earlier suit.® The Court concludes that it is.

First, with respect to the conduct conpl ai ned of,
Federal argues that despite “textual variances,” there is
“startling simlarity” between Ray’'s avernents. |In both matters,
Ray al |l eges that Federal enployed fraudul ent comuni cati ons and
deceptive practices to deny his insurance claim (See Def.’s
Mn. to Dismss at 5, doc. no. 7.) For exanple, Ray' s first
conpl ai nt accused Federal of sending the Pennsylvania | nsurance
Comm ssion false information, while the second conplaint refers
nore generally to “nmultiple acts of deceit.” (ld. at 7.) Ray
di sputes this characterization, arguing that his current
conplaint “raises the issue whether or not Federal engaged in a
canpai gn of deceptive and fraudul ent busi ness practices, not

whet her or not ny preexisting condition did or did not have a

> To the extent Ray suggests that the Court’s My 10,
2007 decision in Ray | was not a final judgnent because it was
“wi thout prejudice”, his argument is without nmerit. (See Pl.’s
Reply to Def.”s Mn. to Dismss, doc. no. 8; see also Pl.’s
Amendnent to Reply to Def.’s Mn. to Dismss, doc. no. 9.)
First, the Court did not dism ss Ray’ s original conplaint because
of a defect in the pleadings, but rather it granted summary
judgnent to Federal as a matter of law. Second, for the purposes
of issue or claimpreclusion, an order dism ssing a claimwthout
prej udi ce becones final and appealable “if the plaintiff cannot
anend or declares his intention to stand on his conplaint.”
Borelli v. Cty of Reading, 532 F.2d 950, 951 (3d GCir. 1976); see
also Garber v. Lego, 11 F. 3d 1197, 1198 n.1 (3d Cr. 1993)
(finding that plaintiff had declared an intention to stand on his
conpl ai nt where his appellate briefing “did not discuss the
possibility of a further anendnent to the conplaint”). Had the
Court dismssed Ray’s conplaint, his decision to appeal that
order to the Court of Appeals would constitute a declaration to
“stand on his conplaint.” Thus, the Court’s May 10, 2007 order
in Ray | was final for the purposes of the claimand issue
precl usi on anal ysi s.




direct bearing on the disability.” (11/18/08 H'g Tr. 7:19-23.)
As an initial matter, Ray’s argunment ignores the
Court’s earlier ruling that although his original suit “should
have been a sinple case involving the ‘cause’ of” his disability,
at Ray’s own insistence, it actually explored nunerous other
i ssues, including “all of Ray’s allegations of wongdoing.” Ray,
2007 WL 1377645 at *2 n.2 & *3 (enphasis added). Moreover, at a
Novenber 18, 2008 hearing, Ray defended his current suit by
relying on all egedly deceptive conduct by Federal that was
unquestionably addressed by the Court in Ray |.® (Conpare
11/18/08 H’'g Tr. 8-10 (discussing Federal’s allegedly fal se
representation to the Pennsyl vania | nsurance Conm ssion in a My
O9th letter, with 2/15/06 H'g Tr. 37 (discussing sane).) Thus,
the Court concludes that the “conduct conplained of” in both of
Ray’s suits is essentially the sane.

Second, the Court considers whether Ray asserts the

6

For exanple, at a February 15, 2006 hearing before

Magi strate Judge Reuter in Ray |, Ray argued that a “May 9th
letter” from Federal to the Pennsylvani a | nsurance Conm ssion was
a forgery. Specifically, Ray clained that the May 9th letter
contained an error and that Federal’s attenpt to correct the
error in a subsequent letter failed because “the only thing they
apol ogi ze for is the doctor’s nane and the hospital’s nane, but
not the false conclusions . . . . the referred-to forgery is this
letter I’mholding right here.” (2/15/06 H'g Tr. 37:14-38:1.)
At a Novenber 18, 2008 hearing regarding the instant notion to

di smss, Ray again argued that “The letter of May 9th which is a
total fabrication . . . To this very day the Pennsylvania

| nsurance Comm ssion believes that ny conplaint was totally
nmeritless, and that the letter sent to them by Federal |nsurance
was a factual letter . . . That is called fabricated evidence.”
(11/18/08 H'g Tr. 9:25-10:8.)



sanme theory of recovery in both actions. This factor appears to
weigh in Ray’'s favor because Ray’s first conplaint asserted a
claimfor breach of contract, while his second conplaint asserts
various clainms related to fraud. This factor, however, is not

di spositive. See Sheridan, 2008 W. 2156718 at * 11 (noting that

the “theory of recovery” factor is not dispositive and that the
other three factors should be the “*focal points’” of the Court’s

anal ysis); see also Athlone, 746 F.2d at 984.

Third, the Court exam nes “ whether the w tnesses and
docunents necessary at trial” would be the sane in both actions.
Here, Ray has acknow edged that, if permtted to proceed to a
jury trial, he will call “some of the previously called
wtnesses.” (Pl.’s Reply to Def.’s Mn. to Dismss, doc. no. 8.)
Mor eover, at the Novenber 18, 2008 hearing, Ray confirnmed that
the allegedly “forged docunents” at issue in his current suit
were previously before the Court as exhibits to his “original
summary judgnent.” (See 11/18/08 H'g Tr. 14:12-18.) G ven that
the Third Circuit has approved the application of claim
precl usion where “plaintiff would ‘inevitably call the sane
W t nesses and present exactly the sane evidence in this second
action,”” this factor also weighs in favor of dism ssing Ray’s

conplaint. Gegory v. Chehi, 843 F.2d 111, 117 (3d Cr. 1988)

(quoting Helmg v. Rockwell Mg. Co., 389 Pa. 21, 30 (1957)).

Finally, the Court considers whether the sanme “materi al



facts” are alleged in both actions. Ray concedes that his second
conplaint alleges facts that were at issue in Ray |, but argues
that this should not bar his “current charges” agai nst Federal
because the Court previously held that Ray’s allegations relating
to Federal’s m sconduct were “irrelevant and immterial” to his
breach of contract claim (See Pl.’s Reply to Def.’s Mn. to
Dismss, doc. no. 8 ) This argunent is insufficient to save
Ray’s conplaint. Wile the Court did characterize Ray’s earlier
al | egations regarding Federal’'s all eged m sconduct as
“unsubstanti ated finger-pointing” and “tangential” to his earlier
suit, it also “thoroughly investigat[ed]” all of these clains
before concluding that they had no nerit. Ray, 2007 WL 1377645

at *2 n.2 & *3; see also id. at *2 (noting that Ray’ s “unfounded

obj ections” regardi ng Federal’s m sconduct “precipitated detailed
monitoring of [his] case by the Court”). Put sinply, the record
does not support Ray’'s claimthat his second conpl ai nt agai nst
Federal presents “a separate issue and a separate set of
evidentiary material.” (11/18/08 H’'g Tr. 18:16-17.)

For all of the foregoing reasons, the Court concl udes
that Ray’s current clains agai nst Federal are barred by the

doctrine of claimpreclusion.

B. | ssue Precl usion

Under the narrower doctrine of issue preclusion (or



coll ateral estoppel) a party is barred from*“relitigating a
matter that has been litigated and decided.” Athlone, 746 F.2d

at 983 n.4; see also Purter v. Heckler, 771 F.2d 682, 690 n.5 (3d

Cr. 1985 ) (noting that issue preclusion “was intended to be a
nmore narrow application of res judicata”). |ssue preclusion
applies where (1) the issue decided in the previous action is
identical to the one presented in the later action, (2) the
previous action resulted in a final judgnent on the nerits, (3)
the party agai nst whom col |l ateral estoppel is asserted was either
a party to the previous action, or is in privity with a party to
the previous action, and (4) the party agai nst whom col | at er al
estoppel is asserted had a full and fair opportunity to litigate

the issue in the previous action. See Jones v. United Parcel

Service, 214 F.3d 402, 405 (3d Cr. 2000).

Again, only one prong of the test for issue preclusion
is disputed: whether the issue decided in Ray’s previous action
agai nst Federal is identical to the one presented in the instant
action. As discussed above, even viewing the conplaint in the
light nost favorable to Ray, it is not difficult to conclude that
it presents clains of alleged m sconduct by Federal that are
identical to the ones considered and rejected by this Court in
Ray |I. Thus, Ray’s current clains against Federal are also

barred by the doctrine of issue preclusion.



V.  CONCLUSI ON

For these reasons, Defendant’s notion to disniss shal
be granted. Plaintiff’s notion for sunmary judgnment will be

deni ed as noot. An appropriate order will issue.’

! Ray will not be given |eave to anend his conpl aint.
Permitting an anendnment here would be futile because any such
anendnent woul d not enable the conplaint to “withstand a renewed
notion to dismiss.” Jablonski v. Pan Anerican World Airways,
Inc., 836 F.2d 289, 292 (3d G r. 1988).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CEORGE E. RAY, ) ClVIL ACTI ON
; NO. 08-1807
Plaintiff,
V.

FEDERAL | NSURANCE CO. / CHUBB,

Def endant .

ORDER

AND NOW this 18th day of Decenber, 2008, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat Defendant’s notion to dismss (doc. no. 7) is

GRANTED. All of Plaintiff’s clains as to Defendant are hereby

DI SM SSED wi t h prej udi ce.

IT IS FURTHER ORDERED that Plaintiff’'s notion for

summary judgnent (doc. no. 10) is DEN ED as noot.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




