INTHE UNITED STATESDISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

DENISE MANELSKI, et a.,

Plaintiffs.

CIVIL ACTION
V.
NO. 07-1487
TINICUM TOWNSHIP, et 4.,
Defendants.
MEMORANDUM AND ORDER
December 17, 2008 Anita B. Brody, J.

|. INTRODUCTION

Denise Manelski (“Plaintiff”) brings this action on behalf of herself and her deceased son
Michael Manelski (“Manelski”) under 42 U.S.C. § 1983. She claims that various police officers
and municipalities violated his rights under the Fourth Amendment when (1) the officers
wrongfully shot Manelski while unarmed and trying to surrender and (2) the municipalities failed
adequately to train those officers. After my order of December 19, 2007, resolving several
motions to dismiss (Doc. #51), only nine defendants remained. Before me are their motions for
summary judgment:

o City of Chester (“Chester”), Officer John Gretsky (“ Gretsky”), and Officer William
Murphy (*Murphy”) filed a motion for summary judgment (Doc. #66);

L Tinicum Township (“Tinicum”) and Officer Kevin Gaul (“Gaul”) filed amotion for
summary judgment (Doc. #67);



o Borough of Glenolden (“ Glenolden”) and Officer Frank Myers (“Myers’) filed amotion
for summary judgment (Doc. #69); and

o Borough of Norwood (“Norwood”) and Officer Charles Cardell, Jr. (“Cardell”), filed a
motion for summary judgment (Doc. #70).

For the reasons stated below, | will grant the motions for summary judgment asto Plaintiff’'s
claims of failure to train brought against Chester, Tinicum, Glenolden, and Norwood (“the
Municipalities’), and will deny them as to Plaintiff’s claims of excessive force brought against

Gretsky, Murphy, Gaul, Myers, and Cardell (“the Officers’).

I1. FACTUAL BACKGROUND'

Between 6:00 and 6:30 PM on April 17, 2005, two men attempted or committed three
robberies and escaped in a maroon minivan with tinted windows and Delaware tags. Later that
evening, police officers began to follow Manelski and Alexander Patrick (“Patrick”) traveling
south on Interstate 95 in amaroon minivan. Manelski accelerated upon noticing the police
officers, and a high-speed chase ensued. The chase ended when Manelski exited Interstate 95
South onto Route 452 and collided with a concrete bridge abutment.

The Officers surrounded the minivan. Patrick laid on the ground after exiting the
minivan on the passenger side, while Manelski exited on the driver side. According to Plaintiff,
Manelski was unarmed and raised his hands to signal surrender upon exiting the minivan.

(Compl. 1 39; Patrick Dep. 27:3-31.5, Feb. 22, 2008.) According to Defendants, Manel ski

! For purposes of summary judgment, “the nonmoving party’s evidence is to be believed, and all
justifiable inferences are to be drawn in [the nonmoving party’s] favor.” Hunt v. Cromartie, 526
U.S. 541, 552 (1999). Here, the facts are stated in the light most favorable to Plaintiff, and all
reasonabl e inferences are drawn in her favor.




pointed a replica handgun at Gretsky upon exiting the minivan. (Gretsky Dep. 18:23-19:2, Apr.
30, 2008; Murphy Dep. 13:11-14:6, Apr. 30, 2008.) Shortly after Manelski exited the minivan,
the Officers fired over twenty-five (25) gunshots at him. At least ten bullets struck Manel ski,

four hitting him in the head. Manelski died from his wounds.

I11. LEGAL STANDARD

Fed. R. Civ. Pro. 56 provides that a court must grant a motion for summary judgment
when “the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.” Fed. R. Civ. Pro. 56(c). Factsare

“materia” when they might affect the outcome of the case. Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986). A “genuineissue” exists where, based on the evidence, areasonable jury
could return averdict for the non-moving party. 1d. at 248-52. The moving party “is entitled to
judgment as a matter of law” when the non-moving party has failed to make an adequate showing

on an essential element for which he has the burden of proof at trial. See Cleveland v. Poalicy

Mamt. Sys. Corp., 526 U.S. 795, 804 (1999). To overcome amotion for summary judgment, the

non-moving party “may not rely merely on allegations or denials’ but must “set out specific facts

showing agenuineissuefor trial.” Fed. R. Civ. Pro. 56(e).

V. DISCUSSION



Plaintiff brings this action under 42 U.S.C. § 1983. To establish a prima facie case under
§ 1983, a plaintiff must show that:
1 Someone deprived him of afederal statutory or constitutional right; and

2. The person who deprived him of that right acted under color of state or
territorial law.

Groman v. Township of Manalapan, 47 F.3d 628, 633 (3d Cir. 1995) (citing Gomez v. Toledo,

446 U.S. 635, 640 (1980)). To hold amunicipality liable under § 1983, the plaintiff must also
show that the municipality’s officia policy or custom caused the deprivation of hisfedera right.

Monell v. Dep't of Soc. Serv., 436 U.S. 658, 694 (1978). No one disputes that the Officers were

acting under color of state law at all relevant times.
Section A discusses the § 1983 claims against the Officers. Section B discusses their
assertion of qualified immunity. Finaly, section C discusses the § 1983 claims against the

Municipalities.

A. Excessive Force

Plaintiff alleges that the Officers violated the Fourth Amendment by using excessive
force against Manelski. The Constitution provides: “[t]he right of the people to be securein their
persons ... against unreasonable ... seizureq[] shall not be violated.” U.S. Const. amend. IV. To
establish a claim of excessive force under the Fourth Amendment, Plaintiff must prove the

following: (1) there was a seizure, and (2) the seizure was unreasonable. Abraham v. Raso, 183

F.3d 279, 288 (3d Cir.1999).

1. WasTherea Seizure?



The Fourth Amendment protection against “unreasonable ... seizures’ includes seizures

of the person. Californiav. Hodari D., 499 U.S. 621, 624 (1991). Seizure of the person requires

either (1) application of physical force or (2) submission to a show of authority. 1d. at 625-27.
First, with regard to seizure by physical force, “there can be no question that apprehension by the
use of deadly force is a seizure subject to the reasonabl eness requirement of the Fourth

Amendment.” Tennesseev. Garner, 471 U.S. 1, 7 (1985). Where a police officer shoots at

someone but misses, however, there has been no seizure by physical force. Estate of Rodgers ex

rel. Rodgers v. Smith, 188 Fed. Appx. 175, 180-81 (4th Cir. 2006); Carr v. Tatangelo, 338 F.3d

1259, 1270-71 (11th Cir. 2003). Notwithstanding, where a plaintiff can prove that police
officers' collective shooting killed a person but cannot prove whose bullets actually hit him, the

officers may be held jointly and severally liable for the seizure. Richman v. Sheahan, 512 F.3d

876, 884 (7th Cir. 2008) (with regard to Fourth Amendment “seizure,” noting that where * each
defendant committed an act that is atort when injury results ... but it is unclear which
defendant’ s act was the one that inflicted the injury—both shot at the plaintiff, one missed, but
we do not know which onemissed ... both are jointly and severally liable”) (citing Summersv.
Tice, 199 P.2d 1 (1948)). Second, with regard to seizure by show of authority, this occurs “only
if, in view of all the circumstances surrounding the incident, a reasonable person would have

believed that he was not free to leave.” Hodari D., 499 U.S. a 628 (quoting U.S. v. Mendenhall,

446 U.S. 544, 554 (1980)).
Plaintiff contends that Manelski tried to surrender upon exiting the minivan (Compl. 1 39;
Patrick Dep. 30:24-31:5), whereas the Officers disagree (Gretsky Dep. 18:23-19:2; Murphy Dep.

13:11-14:6). Viewing the factsin the light most favorable to Plaintiff, the surrender would have



completed a seizure by show of authority. Furthermore, both sides agree that the Officersfired
gunshots, some of which hit Manelski. Although Plaintiff offers no evidence as to whose bullets

actualy hit Manelski, | find that a seizure by physical force occurred when Manelski was shot.

2. Wasthe Seizure Reasonable?

Seizures must be “reasonable” under the Fourth Amendment. This standard requires
courts to “balance the nature and quality of the intrusion on the individual’ s Fourth Amendment
interests against the importance of the governmental interests alleged to justify the intrusion.”
Garner, 471 U.S. at 8. Applying thistest “requires careful attention to the facts and
circumstances of each particular case, including the severity of the crime at issue, whether the
suspect poses an immediate threat to the safety of the officers or others, and whether heis

actively resisting arrest or attempting to evade arrest by flight.” Graham v. Connor, 490 U.S.

386, 396 (1989). Moreover, “the ‘reasonableness’ inquiry in an excessive force caseis an
objective one: the question is whether the officers’ actions are ‘ objectively reasonable’ in light of
the facts and circumstances confronting them, without regard to their underlying intent or
motivation.” Id. at 397. Under the reasonableness standard, the Supreme Court concluded that
deadly force may be used only “[w]here the officer has probable cause to believe that the suspect
poses athreat of serious physical harm, either to the officer or to others.” Garner, 471 U.S. at 11.
Plaintiff contends that Manelski carried no weapon and raised his hands to signal
surrender upon exiting the minivan (Compl. § 39; Patrick Dep. 27:3-31:5), whereas the Officers
contend that Manelski pointed a replica handgun at Gretsky upon exiting the minivan (Gretsky

Dep. 18:23-19:2; Murphy Dep. 13:11-14:6). Viewing the factsin the light most favorable to



Plaintiff, areasonable jury could find that the Officers lacked probable cause to believe that
Manelski posed athreat of serious physical harm. See Garner, 471 U.S. at 11. Accordingly, |
find that genuine issues of material fact exists regarding (1) whether Manelski carried areplica

handgun and (2) how he behaved upon exiting the minivan.

B. Qualified | mmunity

The Officers assert qualified immunity to Plaintiff’s 8 1983 claims of excessive force
under the Fourth Amendment. “[G]overnment officials performing discretionary functions
generaly are shielded from liability for civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which areasonable person would have

known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Analysis of qualified immunity must

follow two steps. Saucier v. Katz, 533 U.S. 194, 200-02 (2001). First, has the defendant

violated a constitutional right? Saucier, 533 U.S. at 201. Second, was that right clearly

established? 1d. These steps must be followed in order. See Curley v. Klem, 499 F.3d 199, 207-

08 (3d Cir. 2007) (*While the Saucier analytical approach has been criticized ... its order of
inquiry neverthel ess remains mandatory.”).

Above, | found that genuine issues of material fact existed regarding (1) whether
Manelski carried areplica handgun and (2) how he behaved upon exiting the minivan. Because
their determination goes to the heart of whether the Officers violated a constitutional right, these
issues preclude a determination of qualified immunity at this stage. Thus, I will deny all four

motions for summary judgment on Plaintiff’s claims of excessive force.



C. FailuretoTrain

To establish municipal liability under 8 1983 for a constitutional violation, a plaintiff
must show that the municipality enforced an officia policy or custom that caused the alleged
Fourth Amendment violation. Plaintiff has not pointed to any evidence relating to policies or
customs of the Municipalities; neither has Plaintiff submitted an affidavit under Fed. R. Civ. Pro.
56(f) explaining why such facts cannot be presented. Thus, | must grant all four motions for

summary judgment on Plaintiff’s claims of failure to train.



ORDER
AND NOW, this___ day of , 2008, it is ORDERED that:

Motion of City of Chester, Officer John Gretsky, and Officer William Murphy for
Summary Judgment (Doc. #66) is GRANTED in part and DENIED in part;

o The motion (Doc. #66) is GRANTED asto the plaintiff’s claim of failure to train
brought against City of Chester;

o The motion (Doc. #66) is DENIED as to the plaintiff’s claims of excessive force
brought against Officers John Gretsky and William Murphy;

Motion of Tinicum Township and Officer Kevin Gaul for Summary Judgment (Doc. #67)
iISGRANTED in part and DENIED in part:

o The motion (Doc. #67) is GRANTED asto the plaintiff’s claim of failure to train
brought against Tinicum Township;

o The motion (Doc. #67) is DENIED as to the plaintiff’s claim of excessive force
brought against Officer Kevin Gaul;

Motion of Borough of Glenolden and Officer Frank Myers for Summary Judgment
(Doc. #69) isGRANTED in part and DENIED in part:

o The motion (Doc. #69) is GRANTED asto the plaintiff’s claim of failure to train
brought against Borough of Glenolden;

o The motion (Doc. #69) is DENIED as to the plaintiff’s claim of excessive force
brought against Officer Frank Myers;

Motion of Borough of Norwood and Officer Charles Cardell, Jr., for Summary Judgment
(Doc. #70) isGRANTED in part and DENIED in part:

o The motion (Doc. #70) is GRANTED asto the plaintiff’s claim of failure to train
brought against Borough of Norwood;

o The motion (Doc. #70) is DENIED as to the plaintiff’s claim of excessive force
brought against Officer Charles Cardell, Jr.;

s/AnitaB. Brody

ANITA B. BRODY, J.



