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VEMORANDUM AND ORDER

McLaughlin, J. Decenber 8, 2008

This is an action brought agai nst an officer of the
United States arnmed services seeking “lost wages.” The defendant
has nmoved to dismss for failure to exhaust adm nistrative
remedi es. The Court will deny the notion as premature.

This matter was filed pro se in the Magisteri al
District Court of Bucks County, Pennsylvania. It was renoved to
this Court on the ground that federal jurisdiction existed
because the action was brought against an officer of the United
States or a nenber of the United States arnmed services for
actions taken under color of his or her office. 28 U S.C. 88§
1442(a) (1) and 1l442a.

The conpl aint consists of a pre-printed form containing
a one-sentence description of the plaintiff’s claim It states
that plaintiff Castillo-Flores seeks $8,000 in “lost wages” from
def endant Cpt. Jonathan Soltz, whose address is given as the
Department of the Arny, 733 TC Conpany, in Reading, Pennsylvani a.

The conpl aint gives no further information about the claim



The defendant! has now noved to dismss for |ack of
subject-matter jurisdiction on the ground that Castillo-Flores
failed to exhaust his admnistrative renedies before filing suit.
The plaintiff has not filed a response to the notion. Because
the plaintiff is proceeding pro se, the Court cannot grant the
notion as uncontested, but will proceed to consider it on the

merits. See Stackhouse v. Mazurkiew cz, 951 F.2d 29 (3d Cr

1991).

In his notion, the defendant argues that the Court
| acks subject-matter jurisdiction because Castillo-Flores did not
exhaust his adm nistrative remedies with the Arny before filing
suit. Because the defendant is noving to dism ss on
jurisdictional grounds under Federal Rule of Civil Procedure
12(b) (1), he has submtted evidence outside Castillo-Flores’

conplaint. CNAv. US., 535 F.3d 132, 145 (3d Cr. 2008).

The notion to dismss states that Castillo-Flores is a
nmenber of the United States Arny Reserve and that the $8,000 at
issue in his suit concerns a request by Castillo-Flores for
“incapacitation pay” for an injury to his back. The defendant
attaches to his notion letters dated August 27, 2008, and Cctober
29, 2008, fromthe Departnent of the Arny to Castillo-Flores

denying his request for incapacitation pay for failure to provide

. The notion to dism ss contends that the proper
defendant in this matter is not Captain Soltz, but the United
States and states that, should the case continue, Captain Soltz
will nove to substitute the United States as a defendant.
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request ed nedi cal docunentation and failure to show “a Line of
Duty approved for this injury.” The October 29 letter states
that Castillo-Flores has a right to request reconsideration of
his case within 30 days of receiving the letter. The notion also
provi des a declaration by the Director of the Arnmy Board for
Correction of Mlitary Records (“ABCVMR’) stating that the ABCMR
can address Castillo-Flores’ claimfor incapacitation pay. The
declaration states that, if Castillo-Flores requests relief and
if the ABCVR “deens relief appropriate, it wll recommend the
Secretary of the Arny grant relief.”

The defendant states that “[l]ongstandi ng precedent in
the Third Crcuit holds that nenbers of the mlitary nust exhaust
mlitary admnistrative renedies before raising their clains in
federal court” unless a plaintiff can denonstrate “speci al
circunstances” justifying court intrusion on mlitary matters,

citing Nelson v. Mller, 373 F.2d 474, 478-81 (3d Gr. 1967).

This description of Nelson is inconplete.

In Nel son, a Navy engi neer chall enged his discharge for
comm tting honosexual acts on the ground that the conduct at
i ssue was nonconsensual and the result of a sexual assault. The
plaintiff filed his action in federal court after he had
exhausted all his pre-discharge adm nistrative renmedi es, but
before he could a request review fromthe Board for Correction of
Naval Records, which could take place only after his discharge

becane effective. The district court denied the plaintiff a
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prelimnary injunction, in part, because it found that the
availability of post-discharge adm nistrative review prevented a
finding of irreparable harm [d., 373 F.2d at 475-77.

The Nel son court rejected this reasoning. Noting that
it had not yet addressed what effect “the availability of post-
di scharge adm ni strative review would have “upon the
jurisdiction of a court requested to take adm nistrative action,”
the court rejected decisions in other circuits that had held that
the availability of unexhausted adm nistrative renedi es required
a federal action to be dism ssed as premature. Instead, the
Nel son court approved a “nore flexible” approach that held that
“the district court was not deprived of jurisdiction by the
[plaintiff’s] failure to exhaust post-discharge adm nistrative
remedi es” but that it could “in its discretion, refrain from
decision while retaining jurisdiction over the case.” Nelson,

373 F.2d at 478-49 (citing Ogden v. Zuckert, 298 F.2d 312 (D.C

Cr. 1961)). Applying this standard, the court found that the
plaintiff should nonetheless be required to apply to the Board
for Correction of Naval Records before proceeding in federal
court because the Board could afford himfull relief and because
the Navy was entitled to deference in interpreting its

regul ations. The Nelson court found that the district court
properly stayed the case and retained jurisdiction to await a

final Navy determnation. |d. at 480-81.



Nel son, therefore, does not support the defendant’s
contention that a plaintiff's failure to exhaust mlitary
adm ni strative renedies deprives a district court of subject-
matter jurisdiction over the plaintiff’s claims. To the
contrary, Nelson expressly holds that a failure to exhaust is not
a jurisdictional issue. The United States Court of Appeals for

the Third Circuit reaffirmed this holding in Jordan v. National

Guard Bureau, 799 F.3d 99, 102 n.5 (3d Gr. 1986). In Jordan, a

district court had dismssed a civil rights suit by a national
guardsman, in part, for failure to contest his discharge before
the Air Force Board for the Correction of Mlitary Records. 1In a
brief footnote, the Jordan court held that dism ssal for failure
to exhaust was inproper because “this court has not adopted a per
se exhaustion requirement for mlitary personnel” and, in Nelson,
had “explicitly rejected a rule that would require recourse” to
Boards for the Correction of MIlitary Records. |Instead,
exhaustion “depends on the potential adequacy of that renedy in
the particular case.” |1d.

Under Nel son and Jordan, Castillo-Flores’ failure to
exhaust his admnistrative renedies is not an issue of subject-
matter jurisdiction. Instead, his failure to exhaust may require
the Court to exercise its discretion to either stay or dismss
his case (while retaining jurisdiction) to allow Castillo-Flores
to pursue his admnistrative renedies, if those renedi es can

afford himadequate relief or are not otherwi se futile.
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Before the Court can consider whether to exercise its
di scretion, however, it nust have a valid factual record to
consider. The defendant submtted nmaterial outside the
plaintiff’s conplaint on the ground that his notion to dismss is
brought under Federal Rule of Cvil Procedure 12(b)(1) and
chal l enges the Court’s subject-matter jurisdiction. Nelson and
Jordan nmeke cl ear, however, that failure to exhaust is not an
i ssue of subject-matter jurisdiction. The defendant’s notion
therefore is not properly brought under 12(b)(1), but nust be
eval uated under 12(b)(6) as a notion to dismss for failure to
state a claim

A 12(b)(6) notion, with limted exceptions, cannot rely

on matters outside the conplaint. See Sands v. MCorm ck, 502

F.3d 263, 268 (3d Cir. 2007) (“Cenerally, in ruling on a notion
to dismss, a district court relies on the conplaint, attached
exhibits, and matters of public record.”). The letters to
Castillo-Flores fromthe Departnent of the Arny and the

decl aration of the ABCMR director are not matters of public
record, nor do they fall within any other category of materi al

t hat can be considered under 12(b)(6). Wthout relying on these
docunents, the Court has no basis to find that Castill o-Flores
has not exhausted his adm nistrative renedies, or even that he
has adm nistrative renedi es to exhaust. The basic prem se of the

defendant’s notion that Castill o-Flores’ claimconcerns



i ncapacitation pay is based on information that does not appear
on the face of the conplaint.

The Court will therefore deny the defendant’s notion to
dism ss on the record properly before it. The defendant may
raise the issue of the plaintiff’s failure to exhaust at a | ater
stage of the case on a fuller record, either after the close of
pl eadi ngs or at summary judgnent. At such tinme, the defendant
shoul d be prepared to address, if the Court finds that the
plaintiff should be required to exhaust his adm nistrative
remedi es, whether this case should be dism ssed or stayed pendi ng

the adm ni strative proceedi ngs.

An appropriate Order foll ows.
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AND NOW this 8th day of Decenber, 2008, upon
consideration of the Defendant’s Mdtion to D sm ss (Docket No.
2), IT 1S HEREBY ORDERED, for the reasons set out in the

acconpanyi ng nenorandum of |aw, that the Mtion is DEN ED.
BY THE COURT:

/[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




