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l. BACKGROUND

State Farm Mutual Autonobile Insurance Co. and State
Farm Fire and Casualty Co. (“State Farni) brought suit against
certain health-care providers (“Defendants”), alleging that
Def endants carried out a fraudul ent schene to obtain paynent for
injuries allegedly caused by State Farminsureds. During the
course of discovery, Defendants conducted a deposition of State
Farm through its corporate designee, Austin Bow es, pursuant to
Federal Rule of G vil Procedure 30(b)(6). Disputes arose at the
deposition concerning Bow es’s responses and counsel for State
Farm s instructions not to answer.

Def endant s subsequently noved to conpel Bow es’s Rul e
30(b)(6) deposition testinony. State Farm argued that, at the

deposition, counsel “properly instructed Bow es not to disclose



any facts |learned fromdi scussions wth counsel in preparation
for the Rule 30(b)(6) deposition because such facts constitute

attorney work product.” State Farm Mut. Auto. Ins. Co. v. New

Horizont, Inc., 250 F.R D. 203, 214 (E. D. Pa. 2008). The Court

di sagreed, and instructed the parties that “[t]o the extent that
def ense counsel’s questions seek relevant, non-privileged facts
| earned from di scussions with counsel, and do not seek counsel
for State Farmi s nental inpressions, conclusions, opinions, or
| egal theories, those questions nust be answered,” pointing the

parties to the decision in Protective Nat'l Ins. Co. V.

Commonweal th Ins. Co., 137 F.R D. 267, 280 (D. Neb. 1989). New

Horizont, 250 F.R D. at 215-16 & n.9.

The Court’s order required that “an additional Rule
30(b)(6) deposition of M. Austin Bow es, and/or another
appropriately prepared designee, shall take place no |ater than
June 9, 2008.” 1d. at 223. The Rule 30(b)(6) deposition was
taken on June 11, 2008, through State Farm enpl oyee and corporate
desi gnee John Costanzo. On May 20, 2008, Defendants noticed yet
anot her Rule 30(b)(6) deposition of State Farmto address
addi tional, previously unexplored areas of inquiry.

In a separate section of the nenorandum the Court
briefly discussed Federal Rule of Civil Procedure 33(b), and the
possibility that Bowl es’s verifications of answers to

interrogatories nmay have been inproper, as “[i]t is



i nconpr ehensi bl e how Bowl es coul d have verified under oath the
truth of answers to interrogatories if he had never previously
seen them” |d. at 222. Wile the Court did not hold that the
answers to interrogatories were inproperly verified, it did note
that “Defendants may be entitled to file a notion to conpel
responses to specific interrogatories that State Farmfailed to
answer or answered in an evasive or inconplete manner . . . and
possi bly for sanctions,” if Bow es verified those responses
W thout any basis. 1d. at 222 n.18.
Defendants did not file any such notion; instead, on

May 13, 2008, Defendants noticed the deposition of Bowes in his
i ndi vidual capacity, proposing a May 22, 2008 deposition date.
The notice does not cite Rule 30(b)(6), and includes extrenely
broad topic areas for exam nation

[Counsel . . . will take the deposition of Austin

Bowl es on nmatters related to this litigation,

including, but not limted to, (a) his preparation for

his deposition as Plaintiffs’ corporate designee held

on June 6, 2007, (b) verifications of Plaintiffs’

di scovery responses in the above action, and (c) facts

and materials provided to himby Plaintiffs’ counsel in

preparation for his above deposition and related to his

verifications as authorized by the Federal Rul es of
Civil Procedure.

Def.”s Mot. to Conpel, Ex. 2 (doc. no. 377) (enphasis added).
The notice is al so acconpani ed by extrenely broad categories of
docunents that Bow es nmust bring to the deposition:

1. Any and all discovery responses, including but not

limted to, answers to interrogatories and
docunent production requests, adm ssions, verified
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by M. Austin Bowl es on behalf of Plaintiffs,
and/or transcripts of depositions given by M.

Bowl es on behalf of Plaintiffs, and/or transcripts
of depositions given by M. Bow es on behal f of
Plaintiffs, in actions, other than the instant
action, for the period from 1998 to 2008.

2. Docunents identified in Ruslana Vol oshen and

Nor t heast Aqua and Physical Therapy Center, Inc.’s

Suppl emrent al Request for Production of Docunents--

Set | X, dated May 13, 2008.

Id. (enphasis added).

By letter of May 19, 2008, counsel for State Farm
i ndi cated that the proposed date woul d not work, and stated its
position that the deposition was inproper, indicating that it
would file a notion for protective order. 1d., Ex. 4. The
deposition was schedul ed for June 11, 2008.

On May 30, 2008, however, apparently seeking to preenpt
the notion for protective order, Defendants filed a notion to
conpel Bow es’s deposition in his individual capacity under Rule
37(a) (doc. no. 377). The notion for protective order seeking to
enjoin the deposition of Bowes in his individual capacity was
filed on June 20, 2008 (doc. no. 387). State Farmalso filed a
nmotion for protective order seeking to enjoin Defendants from
taking the additional Rule 30(b)(6) deposition that Defendants
noticed on May 20, 2008 (doc. no. 381).

The Court decided the notions fromthe bench foll ow ng

a hearing on July 14, 2008, denying as noot the notion to conpel,

and granting the notions for protective orders. Thereafter, a



witten order was issued nenorializing the decision (doc. no.
393). See Order, July 16, 2008 (doc. no. 393). Defendants have
filed a notion for reconsideration of the order to the extent
that it granted State Farmis notion for a protective order from
the additional Rule 30(b)(6) deposition noticed on May 20, 2008
(doc. no. 398). Defendants have also filed two new notions to
conpel, seeking an additional Rule 30(b)(6) deposition of
Plaintiffs to address previously unexplored issues of reliance,
damages and proxi mate cause (doc. nos. 400 & 401).' This

menor andum seeks to explain nore fully the basis for the Court’s
July 16, 2008 order. 1In addition, for the reasons set forth

bel ow, Defendants’ notion for reconsideration (doc. no. 398) and

! On Cctober 1, 2008, Defendants Rusl ana Vol oshen and
Nor t heast Aqua and Physical Therapy Center, Inc. noticed an
additional Rule 30(b)(6) deposition on the topics of reliance,
damages and proxi mate cause. (See doc. no 400.) On Cctober 14,
2008, these Defendants filed a notion to conpel the Rule 30(b)(6)
deposition noticed on Cctober 1, 2008. (1d.)

On Cctober 2, 2008, Defendants Guennadi Lioubavini and
Roman Lubavi n i ssued anot her notice of deposition of State Farmis
Rul e 30(b) (6) designee, also seeking to address issues related to
damages. (See doc. no. 401.) On CQctober 16, 2008, these sane
Def endants filed a notion seeking to join the pending notions for
reconsi deration (doc. no 398) and to conpel (doc. no. 400), which
was styled as a notion to conpel the additional Rule 30(b)(6)
deposition noticed on October 2, 2008 (doc. no 401).

Al t hough Defendants issued separate notices of
deposition to Plaintiffs’ Rule 30(b)(6) designee, the Cctober
noti ces address identical issues and, for the purposes of this
anal ysis, the Court will construe them as seeking only one
addi tional deposition of State Farmon the topics of reliance,
damages and proxi mate cause. See infra Part |V.
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nmotions to conpel an additional Rule 30(b)(6) deposition (doc.

nos. 400 & 401) will be deni ed.

1. MOTI ON FOR PROTECTI VE ORDER: AUSTI N BOALES

A. Rul e 26(c) (1)

Rul e 26(c) (1) governs protective orders and provides,
in pertinent part:

The court may, for good cause, issue an order to
protect a party or person from annoyance,
enbarrassnent, oppression, or undue burden or expense,
including . . . forbidding the disclosure or discovery
[or] . . . forbidding inquiry into certain matters, or
limting the scope of disclosure or discovery to
certain matters;

Fed. R Gv. P. 26(c)(1).

B. Bowl es’s Deposition in Hs |Individual Capacity

Def endants’ effort to depose Bow es in his individual
capacity is yet another distraction far renoved fromthe nerits
of a case already mred in discovery disputes. For the reasons
that follow, the Court has granted Plaintiffs’ notion for

protective order (doc. no. 387).

1. The May 7, 2008 nenprandum and order

Def endants believe that a deposition of Bowes in his
i ndi vi dual capacity was ordered by the Court in its May 7, 2008

menor andum and or der:



The Notice of Deposition and docunent requests were
drafted specifically to follow the Court’s directive to
(1) re-depose Bowl es on the subject of the facts (if
any) |learned by Bowes from State Farmi s counsel, and
(2) elicit information regarding verification of

di scovery responses to determ ne whet her the responses
contained truthful information and whether a further
notion to conpel and/or sanctions is required.

Def.”s Mot. to Conmpel 5 (doc. no. 377).

The Court did not order that the deposition of Bow es
in his individual capacity be taken. To the contrary, the
menor andum cl early directed: “The Rule 30(b)(6) deposition of
Bow es, or another suitable w tness, shall resune in accordance

with the order of this Court.” New Horizont, 250 F.R D. at 215.

The order directed that “an additional Rule 30(b)(6) deposition
of M. Austin Bow es, and/or another appropriately prepared

desi gnee, shall take place no |ater than June 9, 2008.” 1d. at
223. Nowhere did the Court order the deposition of Bowes in his

i ndi vi dual capacity.

2. Good cause

Def endants, of course, do not need an order of the
Court to depose Bow es as an individual; however, any discovery
sought must fit within the broad boundaries of Rule 26:

Unl ess otherwise Iimted by court order, the scope of

di scovery is as follows: Parties may obtain discovery
regardi ng any nonprivileged matter that is relevant to
any party’s claimor defense . . . . For good cause,
the court nmay order discovery of any matter relevant to
the subject matter involved in the action. Relevant

i nformati on need not be adm ssible at the trial if the
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di scovery appears reasonably calculated to lead to the
di scovery of adm ssibl e evidence.

Fed. R Cv. P. 26(b)(1); see also Robinson v. Hartford Ins. Co.,

No. 03-5618, 2004 W 1090991, at *1 n.1 (E.D. Pa. May 11, 2004)
(di stinguishing between “core” and “good cause” discovery).

At the July 14, 2008 hearing, defense counsel conceded
t hat Bowl es does not have any personal know edge of the facts
underlying State Farnmis clainms or defenses. Rather, Bow es

verified discovery responses on behalf of State Farm Therefore,

t he deposition of Bowes in his individual capacity may only be
permtted if Defendants can denonstrate “good cause.”

First, Defendants argue that Bowl es’s testinony is
“obviously relevant . . . in light of this Court’s Oder allow ng
Movi ng Defendants to bring a further notion for sanctions.”
Def.”s Mot. to Conpel. 6 (doc. no. 377). As explained above, the
Court discussed the possibility that Bow es had no basis for
verifying the answers to interrogatories, and noted that
“Defendants nmay be entitled to file a notion to conpel responses
to specific interrogatories that State Farmfailed to answer or
answered in an evasive or inconplete manner . . . and possibly
for sanctions,” if Bowes verified those responses w thout any

basis. New Horizont, 250 F.R D. at 222 n.18. In suggesting that

Def endants m ght be entitled to file a notion to conpel specific
answers to interrogatories, the Court did not intend that

Def endant s conmence a fishing expedition into Bow es’s
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preparation not only in this case but also as to any rel ated or
unrel ated case during the past ten years. Therefore, contrary to
Def endants’ contention, the Court’s order does not provide “good
cause” for the discovery sought.

Second, Defendants argue that “to the extent counsel
provi ded Bow es information related to the [Rule] 30(b)(6)
deposition,” Defendants are entitled to knowit. Def.’s Mt. to
Conpel 7 (doc. no. 377). The notice at issue, however, seeks to

depose Bowl es in his individual capacity. Defendants have

al ready conducted two Rule 30(b)(6) depositions of State Farm
one through Austin Bow es and anot her through John Costanzo, and
t hus any pertinent information could have been obtai ned from
State Farnis designee in those depositions.?

Third, Defendants argue that Bow es’s testinony is
“relevant to the Court’s determ nation of the gravity of State
Farm s conduct to ascertain the anobunt of sanctions granted by
[the] May 8, 2008 [sic] Oder.” [d. The lengthy and contentious
discovery in this litigation has arned the Court with sufficient
information to determ ne the sanction anmount. Additional

di scovery for this purpose woul d be wast ef ul

2 Def endant s suggest that Bow es was provided i nformation
by counsel that was not provided to Costanzo, and thus that
Costanzo was an ineffective Rule 30(b)(6) deponent. Even if
Def endants’ assertion is true, the proper avenue for this
grievance is a notion to conpel Rule 30(b)(6) deposition
testimony on the basis that Costanzo was not adequately prepared,
not a deposition of Bowes in his individual capacity.
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Finally, Defendants argue that they are entitled, by
the Court’s May 7, 2008 order, to know “the facts and materials
provided to Bow es by State Farmis counsel in preparation for his
deposition in regard to the questions which he was instructed not
to answer.” 1d. Defendants are referred to the Court’s My 7,
2008 nmenor andum and order:

“I't is inportant to distinguish between facts | earned
by a | awyer, a menorandum or docunent containing those
facts prepared by the lawer, and the | awer's nental

i npressions of the facts. The facts are discoverable
if relevant. The docunent prepared by the | awer
stating the facts is not discoverable absent a show ng
required by Federal Rule of G vil Procedure 26(b)(3).”

New Horizont, 250 F.R D. at 215 (quoting Protective, 137 F.R D

at 278 n.1, 281). As explained above, Defendants have had the
opportunity through two Rule 30(b)(6) depositions to discover
rel evant facts to which they are entitled. Defendants have not
shown that they are entitled to discovery of the work-product-
protected materials provided to Bowl es by counsel.

In sum Defendants have failed to denonstrate any “good

cause” for the deposition of Bow es as an individual.?

3 Even if Defendants’ notice of deposition satisfied Rule
26(b) (1), “[a]ll discovery is subject to the limtations inposed
by Rule 26(b)(2)(C.” Fed. R Cv. P. 26(b)(1). Under that
rule, “the Court nmust limt discovery” if it determ nes that,
inter alia, “the discovery sought is unreasonably cunul ative or
duplicative” or “the burden or expense of the proposed di scovery
outweighs its likely benefit.” Fed. R Cv. P. 26(b)(2)(0O
Here, Defendants’ notice of deposition is overbroad as to both
the testinony to be taken and docunments to be produced. It
states that testinmony nmust be provided “on matters related to
this litigation, including, but not limted to [certain
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Accordingly, Plaintiffs’ notion for protective order (doc. no.

387) has been granted.*

I11. MOTI ON FOR PROTECTI VE ORDER. RULE 30(B)(6)?°
As expl ai ned above, Defendants have taken two Rul e

30(b)(6) depositions of State Farmin this case: one through

exanples].” Def.’s Mdt. to Conpel, Ex. 2. The docunents
required include “[a]lny and all discovery responses, including
but not limted to . . . actions, other than the instant action,
for the period from1998 to 2008.” 1d. These categories are

unreasonably overbroad, and even if “good cause” existed for the
deposition, the scope of the deposition would have to be
narrowed. The notice of deposition also inproperly seeks, by My
22, 2008, the docunents identified in an already-served May 13,
2008 docunent request. See id. Requesting on short notice
docunents that are already the subject of a pending docunent
request is nothing nore than an end-run around Rule 34(b)(2)(A),
whi ch all ows 30 days to respond to docunent requests.

4 Def endants’ notion to conpel is the mrror-inmge of
State Farmis notion for a protective order. Because the notion
for a protective order has been granted, Defendants’ notion to
conpel has been denied as noot. Wen a notion to conpel is
deni ed, the Court mnust inpose sanctions in the amunt of the fees
and costs associated with responding to the notion unless the
notion was “substantially justified” or it would be otherw se
“unjust” to inpose sanctions. See Fed. R Cv. P. 37(a)(5)(B)
Here, because there is a genuine dispute between the parties as
to the propriety of Bow es’s deposition, the notion to conpel was
substantially justified, and sanctions are not warranted.

5 Plaintiffs have sought a protective order only with
respect to Defendants’ May 20, 2008 notice of deposition (see
doc. no. 381), but have opposed Defendants’ Mts. to Conpel the
Cctober 1, 2008 and Cctober 2, 2008 notices (see doc. nos. 407 &
409). In this section, the Court will address only the May 20,
2008 notice of deposition, which is the subject of Plaintiffs’
nmotion for a protective order (doc. no 381). For a discussion of
the October 1, 2008 and October 2, 2008 notices of deposition,
and the related motions to compel (doc. no. 400 & 401), see infra
Part IV.
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Austin Bowl es on June 6, 2007, and anot her through John Costanzo
on June 11, 2008. Defendants, by their May 20, 2008 notice of
deposition, now seek an additional Rule 30(b)(6) deposition,
argui ng that the questioning at the previous two depositions
focused only on State Farmis fraud clainms, and that additional
questioning is required relating to State Farm s clains for
conspiracy and unjust enrichnent. Because the deposition sought
by Defendants would be the third deposition of State Farm the
Court nust first determ ne whether repeated depositions of party
shoul d be permtted, in accordance with Federal Rule of G vil

Procedure 30(a)(2) (A (ii).

A Rul e 30(a)(2) (A (ii)

A party need not normally obtain | eave of court to take
a deposition. Fed. R Cv. P. 30(a)(1l). The exceptions to this
rul e include the foll ow ng:
A party nmust obtain | eave of court, and the court nust
grant |leave to the extent consistent with Rule

26(b) (2):

(A) if the parties have not stipulated to the
deposition and:

(i) the deposition would result in nore than
10 depositions being taken under this rule .

. by the plaintiffs, or by the defendants,
or by the third-party defendants; [or]

(i1) the deponent has already been deposed in
t he case;

Fed. R Cv. P. 30(a)(2).
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There is sone di sagreenent as to whether the | eave
requirenent in Rule 30(a)(2)(A)(ii) applies if a party seeks a
second Rule 30(b)(6) deposition of a corporate party that has
al ready been deposed. The text of the rule and the advisory
commttee notes are silent on the relationship between Rule
30(a)(2)(A)(ii) and 30(b)(6). In contrast, regarding the
i mredi ately previous subsection allowing for alimt of 10
depositions wi thout |eave, the notes state: “A deposition under
Rul e 30(b)(6) should, for purposes of this limt, be treated as a
singl e deposition even though nore than one person may be
designated to testify.” Fed. R Cv. P. 30(a)(2)(A) advisory
conmttee's note (1993).°

Reasoning fromthis note that “Rule 30(b)(6)
depositions are different,” at |east one court has held that
| eave of court is not required when seeking a second Rule
30(b)(6) deposition of a corporate party who has al ready been

deposed. See Quality Aero Tech., Inc. v. Telenetrie Elektronik

GrbH, 212 F.R D. 313, 319 (E.D.N.C. 2002); see also Kinberly-

Clark Corp. v. Tyco Healthcare Retail G oup, No. 05-985, 2007 W

601837, at *3 n.1 (granting |l eave but noting that “there is sone

guestion about whether |eave of court is even required”).

6 The nost recent revision of the Federal Rules resulted
in the renunbering of these sections. The 10-deposition limt,
currently Rule 30(a)(2)(A) (i), was fornerly 30(a)(2)(A). The
second-deposition restriction, currently 30(a)(2)(A(ii), was
formerly 30(a)(2)(B)
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O her courts, however, have held to the contrary. See

Aneristar Jet Charter, Inc. v. Signal Conposites, Inc., 244 F.3d

189, 192 (1st Gr. 2001) (holding that it was not plainly wong
for the district court to quash a Rule 30(b)(6) subpoena when

| eave was not obtained); In re Sulfuric Acid Antitrust Litig.,

No. 03-4576, 2005 W. 1994105, at *3-6 (N.D. IIl. Aug. 19, 2005)

(followng Aneristar Jet, rejecting Quality Aero, and citing 7

Moore’s Federal Practice 8 30.05(1)(c)). Anong these courts is

the only court in this circuit to address the issue. In Sunny
|sle Shopping Cr., Inc. v. Xtra Super Food Cents. Inc., the

Court noted in a footnote order that Rule 30(a)(2)(A)(ii) *“has
been hel d applicable to corporate depositions noticed pursuant to
Rul e 30(b)(6).” No. 98-154, 2002 W. 32349792, at *1 (D.V.Il. July

24, 2002) (follow ng Aneristar Jet).

The latter view appears to be the better one. Neither
the text of the rule nor the conmmttee’s note exenpts Rul e
30(b)(6) depositions fromthe |eave requirenent in the event of a
second deposition of a party already deposed. Rather, the notes
state only that a Rule 30(b)(6) deposition should be treated as
one deposition, no matter how many desi gnees testify, for
pur poses of the 10-deposition limt. This |limtation has a
readi ly discernable logic, as large corporations with vol um nous
and conpl ex docunents may require testinony fromnultiple

of ficers and custodi ans to provide conprehensive testinony
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regarding all matters “known or reasonably available to the
organi zation.” Fed. R Cv. P. 30(b)(6). Thus, a contrary rule
woul d place an unfair constraint on the nunber of depositions
allowed to parties needing to conduct Rule 30(b)(6) depositions.

The same cannot be said for Rule 30(a)(2)(A(ii). The
policy against permitting a second deposition of an already-
deposed deponent is equally applicable to depositions of
i ndi vidual s and organi zations. Taking serial depositions of a
single corporation nmay be as costly and burdensone, if not nore
so, as serial depositions of an individual. |In both cases, each
new deposition requires the deponent to spend time preparing for
the deposition, traveling to the deposition, and providing
testinmony. 1In addition, allowng for serial depositions, whether
of an individual or organization, provides the deposing party
with an unfair strategic advantage, offering it nultiple bites at
the apple, each time with better information than the last. 1In
short, the unfairness that manifests under Rule 30(a)(2)(A) (i),
justifying an exception to the 10-deposition |imt, does not
mani f est under Rule 30(a)(2) (A (ii).

Here, Defendants have not sought | eave of court to
conduct an additional deposition of State Farm’ thus the May 20,

2008 notice of deposition was inproper. Plaintiffs’ notion for

! Leave was not required to conduct the second Rule
30(b) (6) deposition because it was ordered by the Court. See New
Horizont, 250 F.R D. at 216.
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protective order wwth respect to the May 20, 2008 notice coul d be
granted on that basis. |In the interest of efficiency, however,

and in order to turn the litigation back to the nerits, the Court
w || address the appropriateness of the discovery requested as if

Def endant s had sought | eave of court.

B. Rul e 26(b) (2)(CQ)

The Court may only grant | eave to conduct multiple
depositions of a single organization “to the extent consistent
with Rule 26(b)(2).” See Fed. R Gv. P. 30(a)(2).

Rul e 26(b)(2) provides:

On notion or onits own, the court nmust limt the
frequency or extent of discovery otherw se allowed by
these rules or by local rule if it determ nes that:

(1) the discovery sought is unreasonably

curul ative or duplicative, or can be obtained from
sonme ot her source that is nore convenient, |ess
bur densone, or |ess expensive;

(1i) the party seeking discovery has had anple
opportunity to obtain the information by discovery
in the action; or

(ti1) the burden or expense of the proposed

di scovery outweighs its likely benefit,
considering the needs of the case, the anopunt in
controversy, the parties' resources, the

i nportance of the issues at stake in the action,
and the inportance of the discovery in resolving
t he issues.

Fed. R Cv. P. 26(b)(2)(C); see also Melhorn v. N.J. Transit

Rail QOperations, Inc., 203 F.R D. 176, 180 (E. D. Pa. 2001)

(“Absent sone showi ng of need or good reason for doing so, a
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deponent should not be required to appear for a second
deposition.”).

At the July 14, 2008 hearing, when asked why State Farm
was not asked questions in connection with its non-fraud clains
at the two prior Rule 30(b)(6) depositions, defense counsel
responded as foll ows:

[T]his is a very conplex matter. The way we decided to
proceed is, we decided to take the fraudul ent issues
which were related to the four counts of the conplaint
first, then see what happens and then, you know, seek
depositions on the other three counts of the conplaints
whi ch are RI CO conspiracy, unjust enrichnment, and
restitution which are side issues really. W just
sinply decided to proceed in that manner.

H'g Tr. 19:2-10, July 14, 2008.

The justification provided is insufficient. Defense
counsel provides no reason, |let alone a good reason, why the
guestions relating to State Farm s non-fraud clains were not
noticed at the previous two Rule 30(b)(6) depositions; Defendants
sinply chose to proceed in such a nmanner. However, the Federal
Rul es do not contenplate the “wait-and-see” approach to discovery
taken by Defendants. Such an idiosyncratic approach would permt
Def endants, w thout havi ng denonstrated any good cause for doing
so, to avoid drafting a conprehensive notice of deposition and
i nstead conduct depositions seriatim thereby shifting costs to
t he opposi ng side, which would be forced to expend resources
preparing for several Rule 30(b)(6) depositions, instead of one.

Therefore, the Court cannot grant Defendants |eave to

-17-



conduct additional Rule 30(b)(6) depositions of State Farm as
“the party seeking discovery has had anple opportunity to obtain
the information by discovery in the action,” and has not provided
a good reason for failing to do so. Fed. R Cv. P. 26(b)(2)(0O
Accordingly, Plaintiffs’ notion for protective order (doc. no.

381) has been grant ed.

C. Mbtion for Reconsideration

Def endant s now seek reconsideration of the Court’s July
16, 2008 order to the extent that it granted State Farmi s notion
for a protective order precluding an additional Rule 30(b)(6)
deposition of State Farm A notion for reconsideration, however,
may be granted only under certain circunstances:

The purpose of a notion for reconsideration, we have
held, is to correct nmanifest errors of law or fact or
to present newy discovered evidence. Accordingly, a

j udgnment nmay be altered or anmended if the party seeking
reconsi deration shows at |east one of the foll ow ng
grounds: (1) an intervening change in the controlling
law, (2) the availability of new evidence that was not
avai |l abl e when the court granted the notion for summary
judgnent; or (3) the need to correct a clear error of

|l aw or fact or to prevent manifest injustice.

Max's Seafood Cafe ex rel. Lou-Ann, Inc. v. Quinteros, 176 F.3d

669, 677 (3d Cir. 1999) (internal citations and quotations
omtted). “[A] notion for reconsideration addresses only factua
and legal matters that the Court may have overl ooked. It is

i nproper on a notion for reconsideration to ask the Court to

rethink what it had already thought through--rightly or wongly.”
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d endon Energy Co. v. Borough of d endon, 836 F. Supp. 1109, 1122

(E.D. Pa. 1993) (quotation omtted).

Def endants argue that the Court has overl ooked the
cases permtting multiple Rule 30(b)(6) depositions of a party.
The Court did not overl ook these cases; in fact, they are the
very same cases upon which Defendants based their argunents at
the hearing on the notion for protective order. Accordingly,
because they have al ready been considered by the Court, these
cases are not a proper basis for reconsideration.

Defendants additionally argue that State Farmi s abuse
of the discovery process has necessitated their strategy of
t aki ng depositions seriatim Defendants further argue that State
Farm acqui esced to additional Rule 30(b)(6) depositions, pointing
to a July 19, 2007 letter fromcounsel for State Farm stating
that “Defendants are free to draft a new corporate desighee
notice on [the issues of reliance and danages] pursuant to Rul e
30(b)(6).” Def.’s Mot. for Recons., Ex. 1. Defendants finally
point to the delay caused in this case by State Farm s abuse of
the di scovery process, including its failure to prepare Bow es
for deposition.

The conduct of the parties in this case has not been a
shi ni ng exanpl e of the discovery process. However, State Farms
delay in providing discovery relating to its fraud cl ai ns does

not expl ain why Defendants did not even attenpt to obtain
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di scovery on State Farmis non-fraud clains until such a |late
date. In other words, even accepting that State Farnis conduct
during the discovery period violated the Federal Rules of Cvil
Procedure, for which they were sanctioned previously (see, e.qg.,
5/7/08 Order at 37 (doc. no. 374)), this does not explain why
Def endants, having served their first Rule 30(b)(6) deposition
noti ce on Novenber 1, 2006, then waited until My 20, 2008, to
serve a Rule 30(b)(6) deposition notice addressing non-fraud
i ssues. The fact that counsel for State Farm suggested in a July
19, 2007 letter that Defendants notice an additional Rule
30(b)(6) deposition did not entitle Defendants to wait nearly a
year before noticing that deposition or give Defendants carte
bl anche to indiscrimnately notice multiple Rule 30(b)(6)
depositions.?

Rat her, the only explanation for Defendants’ delay in
seeking these Rule 30(b)(6) depositions appears to be the one
of fered by defense counsel at the July 14, 2008 hearing on the
nmotion for protective order: “W just sinply decided to proceed
in that manner.” Hr'g Tr. 19:2-10, July 14, 2008. Accordingly,

Def endants’ notion for reconsideration (doc. no. 398) wll be

8 In Plaintiffs’ response to Defendants’ notion for
reconsi deration, Plaintiffs dispute Defendants’ characterization
of their July 19, 2007 letter, noting that “[b]y suggesting a new
notice Plaintiffs were not waiving their objections to said
notice, but rather advising opposing counsel of their position.”
Pl.”s Resp. Defs.” Mdt. to Recons. 9 (doc. no. 399).
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deni ed.

V. MOTIONS TO COWEL: OCTOBER 1, 2008 AND OCTOBER 2, 2008
NOTI CES

On Cctober 1, 2008 and October 2, 2008, Defendants
noti ced yet another 30(b)(6) deposition, this time on the
previ ously unexam ned areas of reliance, danages and proxi nate
cause. On Cctober 14, 2008 and Cctober 16, 2008, Defendants
filed notions to conpel this |ast m nute deposition (doc. nos.
400 & 401). On Cctober 27, 2008 and COctober 30, 2008, Plaintiffs
filed their responses to Defendants’ notions to conpel (doc. nos.
407 & 409), which seek an award of the costs they have incurred
in responding to Defendants’ COctober notices and notions,
pursuant to Fed. R GCv. P. 37(a)(5(B). See, e.q., Pls.” Resp.
to Defs.” Mot. to Conpel 3 (doc. no. 407).

Def endants, by their October notices of deposition,
seek an opportunity to depose State Farmis Rule 30(b)(6) designee
for the fourth tinme. This will not be permtted. Again,

Def endants i ssued the Cctober notices of deposition w thout

ei ther seeking | eave of the Court or denonstrating good cause.
Specifically, Defendants have failed to explain to the Court why
they waited until October 1, 2008 - just thirteen days before the
| engt hy di scovery phase was schedul ed to conclude - to begin to

explore with a State Farm Rul e 30(b) (6) designee the issues of
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reliance, damages, and proximate cause. Rather, in their notion
to conmpel, Defendants repeat their earlier argunent that they are
entitled to notice “several depositions of corporate designees on
di fferent subjects” and further state that they “should not be
penal i zed for choosing such a strategy by no fault of their own.”
Defs.” Mot. to Conpel 2 (doc. no. 400). Defendants’ proffered
justification is inadequate and their newest notions to conpel
(doc. nos. 400 & 401), will be denied.® An appropriate order

foll ows. 10

I V. CONCLUSI ON
The Court has granted Plaintiffs’ notions for
protective order (doc. nos. 381, 387), and has deni ed as noot

Def endants’ notion to conpel (doc. no. 377). Defendants’ notion

° As discussed above, the “wait-and-see” approach to

noticing Rule 30 (b) (6) depositions that Defendants’ urge this
Court to adopt is not contemplated by the Federal Rules and would
have significant negative implications on the costs of discovery.
(See supra Part ITII.B.)

10 Sanctions will not be awarded in this instance. See
supra n.4 (noting that “when a notion to conpel is denied, the
Court rmust inpose sanctions in the anount of the fees and costs
associated with responding to the notion unless the notion was
‘substantially justified” or it would be otherwise ‘unjust’ to
i npose sanctions” (quoting Fed. R Cv. P. 37(a)(5(B))). Here,
Def endants’ notions to conpel were substantially justified
because they were brought while their notion for reconsideration
was pendi ng before the Court. Thus, Defendants have a col orable
argunent that, at the tinme they filed the instant notions, the
propriety of additional Rule 30(b)(6) depositions of State Farm
was yet to be ruled on by the Court.
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for reconsideration (doc. no. 398) and Defendants’ notions to
conpel an additional Rule 30(b)(6) deposition (doc. nos. 400 &

401) will be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE CIVIL ACTI ON
| NSURANCE CO. et al ., : NO. 03- 6516
Plaintiffs, :

V.
NEW HORI ZONT, INC. et al.,

Def endant s.

ORDER
AND NOW this 25th day of Novenber, 2008, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat Defendants’ notion for reconsideration (doc. no.

398) is DENIED with prejudice.

| T 1S FURTHER ORDERED t hat Defendants’ notion to conpel
addi tional 30(b)(6) depositions (doc. nos. 400 & 401) are DEN ED

wi th prejudice.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




