IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEW Cl NGULAR W RELESS PCS, LLC
t/a Cl NGULAR W RELESS
CIVIL ACTION NO. 06-2932
Pl aintiff

VS.

ZONI NG HEARI NG BOARD OF WEISENBERG;
TOMSHI P and WEI SENBERG TOWNSHI P :

Def endant s

HENRY S. PERKI N Novenber 20, 2008
UNI TED STATES MAGQ STRATE JUDGE

VEMORANDUM

This matter is before the court on the Mtion of
Def endant, Wi senberg Townshi p, for the Adm ssion of Testinony
and Evi dence from Anot her Proceeding. The notion was filed on
Cctober 31, 2008.!' For the reasons expressed bel ow, we deny
defendant’s noti on.

PROCEDURAL HI STORY

On Novenber 10, 2004, AT&T Mobility, f/k/a New G ngul ar
Wreless PCS, LLC (“plaintiff”), a wireless tel econmunications
provider, submtted to the Zoning Hearing Board of Wi senberg
Township (“ZHB’) an application seeking zoning relief in the form
of a variance in order to erect and operate a nonopol e

t el ecomuni cati ons tower w thin Wisenberg Township (“Township”).

! Plaintiff filed | etter responses in opposition on Cctober 31, 2008
and November 10, 2008.



Plaintiff alleges that the erection and operation of the proposed
tower is necessary in order to address a gap in coverage for
custoners traveling in certain parts of the Townshi p and proposes
to locate its tower on a parcel of property located within the
Township. At a public hearing, the ZHB ultimately voted to deny
all zoning relief requested as part of the plaintiff’s
appl i cation.

Foll owi ng the denial of the ZHB s request for variance
relief, plaintiff appealed to this Court by filing a Conplaint on
July 5, 2006. An Anended Conpl aint, which was filed on August 2,
2006, asserted the follow ng four causes of action:

Count 1: Prohibiting the provision of personal
wirel ess services in violation of 47
US.C 8 332(c)(7)(B)(i)(Il);

Count 11: Denial of variance relief in violation
of the Pennsylvania Minicipalities
Pl anni ng Code, Section 910.2, 53 P.S. §
10910. 2;

Count 111: Lack of substantial evidence supporting
denial in violation of 47 U S.C. §
332(c)(7)(B)(iii); and

Count 1V: Validity challenge to the Wi senberg
Townshi p Zoni ng Ordi nance as de facto
excl usi onary.

By Order dated August 5, 2008, the Honorable Thomas M
Gol den granted defendant’s notion for sunmary judgnent as to
Counts Il and 11l of the Amended Conplaint. On August 20, 2008,
havi ng obtai ned the consent of all parties in this case, Judge
Gol den ordered that this matter be transferred to this Magistrate

Judge to conduct all further proceedings and order the entry of



judgment in accordance with 28 U.S.C. 8 636(c) and Rule 73 of the
Federal Rules of Civil Procedure.

DI SCUSSI ON

By its notion, defendant seeks to introduce at the
upcom ng Decenber 9, 2008 non-jury trial of this matter certain
evi dence and testinony submtted to the ZHB i n anot her proceeding
i nvol ving Verizon Wreless (“Verizon proceeding”) concerning the
proposed erection and operation of a tel ecomunications tower
wi thin the Townshi p. Defendant avers that, at the concl usion of
the Verizon proceeding, the ZHB recomended for approval a
request for variance relief for the erection and operation of
that tel ecommunications tower. Defendant contends that the
evi dence and testinony presented during the Verizon proceeding,
as well as the subsequent action of the ZHB, establishes that (1)
the erection and operation of the proposed w rel ess comruni cation
tower at the proposed | ocation would elimnate any existing gap
in coverage in a manner which is less intrusive than the vari ance
relief sought by plaintiff; (2) the Odinance provi des adequate
and within the Township for the erection and operation of
t el ecomruni cation towers; and (3) the Ordinance, as applied, does
not prohibit the erection and operation of teleconmunications
towers wthin the Townshi p. Defendant asserts that the proffered
evidence is directly relevant to the determ nation of the issues

which will be presented for adjudication at trial and that any



hearsay statenments contained therein are adm ssible by virtue of
t he residual exception found at Rule 807 of the Federal Rules of
Evi dence.

Plaintiff contends that the Verizon proceedi ng invol ved
an application to erect a facility in the narrow corridor al ong
| -78 zoned to permt coverage to be provided to vehicles
traveling on |-78 and, therefore, was intended to renedy a
different service gap than the one at issue in this litigation
Moreover, plaintiff avers that it was not a party to the Verizon
proceedi ng and, therefore, had no opportunity to cross-exam ne or
contest any of the evidence presented therein. Mre

specifically, plaintiff relies on Univ. of PA v. Lexington Ins.

Co., 815 F.2d 890 (3d GCir. 1987) and asserts that the United
States Court for the Third Crcuit has made it clear that in

t hese circunstances, evidence from another proceeding is

i nadm ssi bl e agai nst an absent party. For the follow ng reasons,
we agree with plaintiff.

Wil e the evidence and testinony submtted to the ZHB
in connection with the Verizon proceedi ng may, as def endant
argues, be relevant to its defense of this natter, we note that
plaintiff was not a party to that proceeding, nor were its
interests represented. As plaintiff points out in its response,

the case of Univ. of PA v. Lexington Ins. Co., 815 F.2d 890 (3d

Cr. 1987), involved an action of an insured hospital, which had



settled a state nedical mal practice claimagainst it for nearly
$7 mllion, against its excess insurer for failure to pay its
share of the settlenent. One of the excess insurer’s argunents
was that the settlement anount in the state case was
unreasonable. 1d. at 902-907. 1In this context, the excess
insurer argued that the district court inproperly allowed as
evidence transcripts of the state court settlenent hearings
bet ween the insured hospital and the patient, as proof of the
terms of settlenment as well as proof that all involved believed
the settlenent to be reasonable. 1d. at 904-906. In finding
that the district court had wongly admtted the transcripts as
evi dence of reasonabl eness, the Third Crcuit explained that
“[u]l] sing these statenents to prove the reasonabl eness of the
settlenment involved the use of bench statenments out of context
W t hout opportunity for cross exam nation, inplicating many of
t he dangers the hearsay rule is designed to prevent.” 1d. at
906. As further justification for its decision, the Third
Crcuit stated that the
| ack of focus on the interests of [the excess
insurer at the state court settlenent hearings],
and the absence of any party [at the hearings]
with an interest in challenging the settlenent’s
reasonabl eness underm ne any possible reliance on
t he resi dual exception, the touchstone of which is
speci al circunstantial guarantee of
t rust wort hi ness.

| d. at 906.

After review of the respective argunents of the parties

5



and case |l aw cited above, we conclude that because plaintiff was
not a party to the Verizon proceedi ng and had no opportunity to
cross-exam ne or contest any of the evidence presented therein,
the evidence and testinony fromthat proceedi ng, which defendant
now seeks to introduce in the non-jury trial of this matter, is
i nadm ssi ble. Accordingly, we deny defendant’s notion.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEW Cl NGULAR W RELESS PCS, LLC
t/a Cl NGULAR W RELESS
CIVIL ACTION NO. 06-2932
Pl aintiff

VS.

ZONI NG HEARI NG BOARD OF WEISENBERG;
TOMSHI P and WEI SENBERG TOWNSHI P

Def endant s

ORDER

AND NOW this 20'" day of Novenber, 2008, upon
consideration of the Mdtion of Defendant, Wi senberg Townshi p,
for the Adm ssion of Testinony and Evi dence from Anot her
Proceedi ng (Docunment No. 48), which notion was filed Cctober 31,
2008; upon consideration of plaintiff’s October 31, 2008
(Docunment No. 49) and Novenber 10, 2008 (Docunment No. 50) letter
responses thereto,

I T 1S ORDERED that defendant’s notion is DEN ED

BY THE COURT:

/s/ Henry S. Perkin
HENRY S. PERKI N
United States Magistrate Judge




