IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BRI AN J. FI TZGERALD,
Plaintiff, : ClVIL ACTI ON
v. : No. 08-cv- 3781
BANK OF AMERI CA CORPORATI ON and
BANK OF AVERI CA CORPORATE
SEVERANCE PROGRAM

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Novenber 20, 2008

| . BACKGROUND

Before the court is Defendants’ Mdtion to Disnmss
Plaintiff’s Anmended Conpl aint (Doc. No. 9), and responses thereto
(Doc. No. 10 and 13). For the reasons set forth in this
Menorandum the Mtion is denied.

Plaintiff has alleged two counts in the Arended Conpl aint:
(1) violation of Enployee Retirenent Inconme Security Act of 1974
(“ERISA”), 29 U S.C. 81001 et seq. agai nst Bank of Anerica
Corporation (“BQA"); (2) violations of ERISA 29 U S C 81001 et
seq. against the Bank of Anmerica Corporate Severance Program
(“the Plan”).

Plaintiff, M. Fitzgerald, was an enployee of U S. Trust

begi nni ng Sept enmber 2005 and was pl aced in the Phil adel phia



of fice as a Business Devel opnent O ficer. In the summer of 2006,
U.S. Trust directed Fitzgerald to start work in the |Investnment
Speci al i st departnent and in Cctober 2008, he began work as an
| nvest nent Specialist in New York City, answering to the Head of
| nvestnent Strategy.! |In January 2007, U. S. Trust told
Fitzgerald to return to Phil adel phia as a Senior Sales
Representative and soon after his return, he was informed that he
woul d not have a future career with BOA. Fitzgerald inquired
about his position in BOA and his severance options, but was told
t hat he could not receive severance unless and until he was
term nated by Bank of America. |In anticipation of a future
mer ger between BOA and US Trust, in April 2007, while still
wor king for US Trust, Fitzgerald received a “Transition
Assi stance Policy,” including a “Guide to the Corporate Severance
Program” See Amend. Conp. Exh A. On July 1, 2007, the nerger
was carried out and Fitzgerald becane a BOA enpl oyee. On March
24, 2008, Fitzgerald was told he was to be term nated as of March
28.

Plaintiff’s counsel then sent a letter to a Human Resources
Executive at US Trust/BQOA on March 25, 2008, asserting that

Fitzgerald was entitled to severance and stating that if an

IAs this is a 12(b)(6) Mdtion to Dismiss, we will "accept all factual
al l egations as true, construe the conplaint in the |ight nost favorable to the
plaintiff, and determ ne whether, under any reasonable readi ng of the
conplaint, the plaintiff nay be entitled to relief.” Phillips v. County of
Al | egheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations omtted).
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am cabl e solution was not reached shortly, an action would be
filed. Amend. Conp., Exh. A-3. Ann Marie Wertel, a nmenber of
the | egal departnment at BOA, conducted an investigation within
BOA into plaintiff’s situation and replied to plaintiff’s counsel
on May 8, 2008, asserting that plaintiff was not entitled to
severance. Id. at Exh. A-4. Plaintiff’s counsel then replied,
asking that Ms. Wertel reconsider the denial, and she responded
on June 5, 2008, declining to do so based on the sane information
that was presented in the previous denial. [d. at Exhs. A-5, A-
6. Finally, plaintiff’s counsel filed a letter styled as an
“Appeal from Denial of Severance Benefits” directed to the
Benefits Commttee and sent to BOA s counsel on August 25, 2008.
Id. at Exh. A-7. The Benefits Appeal Commttee denied
plaintiff's appeal in a letter dated October 31, 2008.

This action was originally filed by the plaintiff in state
court on June 30, 2008, but was renoved to this Court based on
the federal ERI SA claims on August 8, 2008. The state clains
were di sm ssed as preenpted and the plaintiff was given | eave to
file an Amended Conpl aint, which he did on Septenber 10, 2008.

Def endants then filed the instant Mdtion to Dismss both Counts |

and Il of Plaintiff’s Anmended Conpl ai nt.

1. STANDARD OF REVI EW

In response to a pl eading, under Federal Rule of Cvil



Procedure 12(b)(6), a Defendant may assert by notion that the
Plaintiff's conplaint "[fails] to state a claimupon which relief
can be granted.” 1In analyzing a Rule 12(b)(6) notion to dismss,
we "accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and

det erm ne whet her, under any reasonabl e reading of the conplaint,

the plaintiff may be entitled to relief.” Phillips v. County of

Al | egheny, 515 F.3d 224, 233 (3d Cr. 2008) (citations omtted).
"To survive a notion to dismss, a civil plaintiff nmust allege
facts that ‘raise a right to relief above the speculative level

LM Id. at 232 (quoting Bell Atl. Corp. v. Twombley, 127 S.

Ct. 1955, 1965, 167 L. Ed. 929, 940 (2007)). 1In other words, the
plaintiff must provide "enough facts to raise a reasonable
expectation that discovery will reveal evidence of the necessary
element[s]" of a particular cause of action. 1d. at 234. 1In
ruling on a Rule 12(b)(6) notion to dismss, the court may

consi der docunents "integral to or explicitly relied upon in the

conplaint.” In re Rockefeller Sec. Lit., 184 F.3d 280, 287 (3d

Cir. 1999).

[11. Discussion

A. Count |: ERISA Violations agai nst Bank of Anerica Corporation
In pursuing his clainms, Plaintiff has all eged ERI SA
vi ol ati ons agai nst the Bank of America Corporation, due to the

fact that they sponsor the Plan under which he is claimng



benefit and allegedly performan adm nisterial function. Bank of
Anmerica has argued that it is not a proper defendant in the
action because, under the relevant sections of ERI SA the only
proper defendant is the Bank of America Corporate Severance
Program and, as such, the claimagainst it should be di sm ssed.
Plaintiff’s claimis for severance benefits that he all eges
are due himfromthe Plan, and as such, his ERISA claimfalls
under ERISA § 502(a)(1)(B).? Plaintiff argues that he is able to
bring the ERI SA cl ai m agai nst both BOA and the Severance Program
because 8§ 502(a)(3) allows for clainms against the party charged
wi th maki ng determ nati ons under a benefit plan. However, only
one section of ERISA may be applied to the present action. The
Suprene Court has held that “where Congress el sewhere provided
adequate relief for a beneficiary's injury, there will likely be
no need for further equitable relief, in which case such relief

normal |y would not be ‘appropriate.’” Varity Corp. v. Howe, 516

U S 489, 515, 134 L. Ed. 2d 130, 116 S. Ct. 1065 (1996) (quoti ng

Massachusetts Mut. Life Ins. Co. v. Russell, 473 U S. 134, 147,

87 L. Ed. 2d 96, 105 S. Ct. 3085 (1985)). Thus, § 502(a) (3)
operates as a “catchall” or “safety net” and clains that may
overlap both sections are appropriate only under the nore

specific section, 8 502(a)(1)(B). 1d. at 512. “The Supreme

’ERISA § 502(a)(1)(B) states “Acivil action may be brought — (1) by a
partici pant or beneficiary — (B) to recover benefits due to himunder the
terms of his plan to enforce his rights under the terns of the plan, or to
clarify his rights to future benefits under the terns of the plan.”
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Court has made it clear that the equitable remedies contained in
(a) (3) may not be invoked when some other subsection of § 1132 (a)

provides adequate relief for the alleged violation.” Corsini v.

United Healthcare Corp., 51 F. Supp. 2d 103, 105 (D.R.I. 1999).

Hence, this claim will be analyzed as a claim pursuant to §
502 (a) (1) (B).

In pursuing clainms under 8 502(a)(1)(B), the Circuit Courts,
and district courts within the Third Circuit, are split as to who
may be a proper defendant: either the Plan only or the Plan and

its fiduciaries.3,* Sparks v. Duckrey Enters. Health Adnirs, No.

®For a discussion of the split between circuit courts, see Sparks v.
Duckrey Enters. Health Admirs, No. 05-2178, 2007 U.S. Dist. LEXIS 6540, 2007
W. 320260, at *17-18 (E.D. Pa. Jan. 30, 2007) (citing Gelardi v. Pertec
Conputer Corp., 761 F.2d 1323, 1324-25 (9th Cir. 1985); Hall v. Lhaco, Inc.
140 F.3d 1190, 1196 (8th Cir. 1998). For a full discussion of current
district court precedent, see Sparks, 2007 U S. Dist. LEXIS 6540, at *18
(citing Hall v. @enn O Hawbaker, Inc., No. 06-1101, 2006 U S. Dist. LEXI S
81760, 2006 W. 3250869, at *9 (MD. Pa. Nov. 8, 2006); Briglia v. Horizon
Heal t hcare Servs., No. 03-6033, 2005 U.S. Dist. LEXIS 18708, 2005 W. 1140687,
at *5 (D.N.J. May 13, 2005); CQuiles v. Metro. Life Ins. Co., No. 00-5029, 2002
U S Dist. LEXIS 2393, 2002 W. 229696, at *1 (E.D. Pa. Feb 13, 2002); Tylwalk
v. Prudential Ins. Co., No. 2004-222J, 2006 U S. Dist. LEXIS 70513, 2006 W
2815806, at *3 (WD. Pa. Sept. 28, 2006); Cmno v. Reliance Std. Life Ins.
Co., No. 00-2088, 2001 U.S. Dist. LEXIS 2643, 2001 W 253791, at *3 n.2 (E. D
Pa. March 12, 2001); Moore v. Hew ett-Packard Co., No. 99-2928, 2000 U.S.
Dist. LEXIS 4437, 2000 W. 361680, at *4 (E.D. Pa. April 6, 2000); Vaughn v.
Metro. Life Ins. Co., 87 F. Supp. 2d 421, 425 (E.D. Pa. 2000)).

“Def endants contend that the Plan is the only proper defendant and cite
to Bixler v. Central Pa. Teansters Health and Welfare Fund in support. 12 F
3d 1292, 1297 (3d Cir. 1993) ("while a 502(a)(1)(B) claimmy be properly
asserted against an ERISA plan, it cannot be rai sed agai nst an enpl oyer.")
(quoting Bixler v. Central Pa. Teansters Health & Welfare Fund, No. 92-479,
nmnem op. at 10 (MD. Pa. Jan. 14, 1993)). However, in this opinion, it
appears that the Third Circuit was reciting the lower court's findings within
a section entitled “Procedural History” without ruling on the matter.
Further, it ultimately reversed the grant of summary judgment for the employer
and remanded the case to the district court. Other recent district courts
have noted the split within the Circuit and acknowledged the lack of precedent
from the Third Circuit and we agree with that assessment of the law as it now
exists.




05-2178, 2007 U.S. Dist. LEXIS 6540, 2007 W. 320260, at *17-
18(E.D. Pa. Jan. 30, 2007) (“The circuits are split, however, as
to who constitutes a proper defendant to [a 502 (a) (1) (B)] action.
The United States Court of Appeals for the Third Circuit
has never directly addressed the issue of who constitutes a
proper defendant to a § 502(a) (1) (B) claim, and district courts
in the circuit are divided.”). If this Court were to decide that
fiduciaries would be permissible defendants in § 502 (a) (1) (B)
actions, we would also then be compelled to decide whether BOA
would qualify as a fiduciary in this instance.® Given the
undeveloped state of the record and the split in authority, this
Court finds that the summary judgment stage would be more
appropriate for determining the guestions at issue. Accordingly,
Defendants’ Motion to Dismiss Count I of the Amended Complaint is

denied.

B. Count Il: ERI SA viol ations agai nst Bank of American Corporate

Severance Program

> ERI SA provides: person is a fiduciary with respect to a plan to the
extent (i) he exercises any discretionary authority or discretionary contro
respecti ng managenment of such plan or exercises any authority or contro
respecti ng managenment or disposition of its assets, (ii) he renders investnent
advice for a fee or other conpensation, direct or indirect, with respect to
any noneys or other property of such plan, or has any authority or
responsibility to do so, or (iii) he has any discretionary authority or
di scretionary responsibility in the adm nistration of such plan. Such term
i ncl udes any person designated under section 1105(c)(1)(B) of this title.”
Briglia, 2005 U.S. Dist. LEXIS 18708, at *20-21 (citing 29 U S.C. 8§
1002(21)(A)). Plaintiff argues that BOA has admi nistrative discretion over
the Plan and is, hence, a proper defendant.



1. Exhaustion of Admi nistrative Renedies

Def endants argue that Plaintiff has not exhausted his
adm ni strative remedies and is therefore barred from proceeding
in this action pursuant to Art. IV, 4.6(e) (3) of the Plan.®
Plaintiff, however, contends that he has exhausted his
adm nistrative renedies and that, in the alternative, he should
be excused from exhaustion requirenents due to procedural defects
in the process on the part of defendants.

Exhaustion of adm nistrative renedies is a prerequisite in

ERI SA cases. See Harrow v. Prudential Ins. Co. of Anerica, 279

F.3d 244, 249 (3d Gr. 2002) (“Except in limted circunstances, a
federal court will not entertain an ERI SA cl ai munl ess the
plaintiff has exhausted the renedi es avail abl e under the plan.”

(quoting Weldon v. Kraft, Inc., 896 F.2d 793, 800 (3d Cir

1990)). In this instance, the plaintiff requested severance
benefits in a tinely manner and was deni ed by defendant within a
reasonabl e period of tine.” This denial by letter on May 8,
2008, however, did not conform to Art IV, 4.6 (b) (3) of the Plan,

whi ch requires Plan adm nistrators to advise plaintiff of review

Sart. 1V, 4.6(e)(3) is one of the four procedural requirenments necessary
to exhaust renmedies. It states, “[t]he claimant has filed a tinely witten
appeal with the Committee for review of the denied claim”

'Def endant's cl ai m t hat plaintiff did not follow the adm nistrative
procedures because he did not send his appeal directly to the Corporate
Benefits Committee, but to Bank of Anerica’ s counsel, with instruction that it
be accepted on behalf of the Corporate Benefits Committee. However, it is
clear fromthe letter that plaintiff directed it to the Commttee and it was
received and tinely decided by the Committee, thereby conpleting the appea
requirenent as set out in the Plan



procedures. Plaintiff then filed a reconsideration of this
deni al four days later on May 12, 2008, and defendants responded
with a denial on June 5, 2008, but again failed to direct
plaintiff as to the proper course of review. Plaintiff filed an
“appeal” on August 25, 2008, approximately one hundred and nine
(109) days after the first denial and approximately eighty-one
(81) days after the second denial. Defendants claimthat, if we
consider the alleged triggering act of Fitzgerald s claimfor
severance his March term nation, then the original May 8th deni al
shoul d have been appealed within ninety (90) days in accordance
with the Plan’s tineline and was, thus, untinely at one hundred
and nine (109) days.

In general, procedural defects in the adm nistrative process
do not excuse exhaustion on the part of the plaintiff. See

Majka v. Prudential Ins. Co. of Am., 171 F. Supp. 2d 410, 416

(D.N.J. 2001) (holding that procedural inadequacies did not
excuse a failure to appeal); Grumbine v. Teamsters Pension Trust

Fund of Philadelphia & Vicinity, 638 F. Supp. 1284, 1287 (E.D. Pa.

1986) (“Even if [the defendant] did provide the [plaintiffs] with
inadequate information, plaintiff would still be required to
follow the [defendant's] appeal procedures.”). Clearly, then,
for his case to be considered by this Court, plaintiff must not
have bypassed his administrative remedies.

In this case, plaintiff has filed his claimand his appeal



Wi thin reasonabl e periods of tine followng his March
termnation. In addition, plaintiff was not advised by BOA, as
required by the Plan, in the initial denial letter that he had
ninety (90) days from the denial to appeal this decision for
review. Amend. Comp., Exh. A-4 Defendants also sent a second
denial of plaintiff’s request a full nonth after plaintiff’s
second letter, restating the same position fromtheir earlier
letter and again failing to advise plaintiff of the review
process. Id. at Exh. A-6. Hence, this Court considers that
def endants had two opportunities to advise plaintiff of the
procedures and that they could have responded nore pronptly to
plaintiff's second letter in which they reiterated the sane
information as in the first. This Court also notes that the
appeal was filed by the plaintiff within a reasonabl e period of
time after either of the denials. Thus, as plaintiff has
request ed severance, been deni ed, appealed for review of his
deci sion and been denied by the Benefits Appeal Committee, we
will not dismiss his claim for failure to exhaust adm nistrative
remedi es. See Appeal Denial, Oct. 31, 2008. As the plaintiff has
exhausted his adm ni strative renmedy, we nove to whether he has
adequately pled his ERI SA cl ai ns.

2. ERI SA d ai m agai nst the Pl an

The standard of review this Court will ultimately use in

reviewi ng the decision by the Plan adm nistrator is determ ned by
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a two-part analysis, involving the adm nistrator’s grant of
authority within the Plan and any possible conflict of interest

bet ween the enpl oyer and the Plan. Pinto v. Reliance Standard

Life Ins. Co., 214 F.3d 377, 387 (3d Cr. 2000); Thorpe v. Cont'l

Cas. Co., No. 01-5932, 2002 U.S. Dist. LEXIS 24405, 2003 W
302401, at *6-7 (E.D. Pa. Dec. 18, 2002). 1In this case, it
appears clear that the Plan gave complete discretionary authority
to the administrator to the full extent of the law,® and, hence,
a de novo review would be inappropriate and this Court will use
some level of the arbitrary and capricious standard.’ Firestone

Tire and Rubber Co. v. Bruch, 489 U.S. 101, 115, 103 L. Ed. 2d

80, 109 S. Ct. 948 (1989); Abnathya v. Hoffmann-La Roche, Inc., 2

F.3d 40, 41, 45-46 (3d Cir. 1993). Plaintiff and defendants

8 The Committee shall have di scretionary authority to determ ne
eligibility for and to construe the terns of the Plan. The Conmittee shal
have such other discretionary authority as may be necessary to enable it to
di scharge the responsibilities under the Plan, including, but not limted to,
the power to: (1) Resolve disputes concerning eligibility and participation in
the Plan and the anpunt of transition assistance, including severance pay,
available to an Eligible Associate, including the ability to nmake factua
determ nations. (2) Delegate responsibility for the adm nistrati on of the
Pl an, including the authority to review denied clainms, and appoint or enploy
one or nobre persons to assist in the admnistration of the Plan or to render
advice with regard to any of its responsibilities under the Plan. "
Amend. Conp., Exh A-1 (The Plan) Art. 1V, 4.3(a).

%Plaintiff argues that this Court should review all factual
determinations of the Plan administrator de novo and cites Luby v. Teamsters
Health, Welfare, and Pension Trust Funds, in support. 944 F.2d 1176 (3d Cir.
1991). However, the Court in Mitchell clearly stated that “[als we have
explained, Luby did not hold that district courts must exercise de novo review
over all factual determinations by ERISA plan administrators. Rather, it held
that de novo review of factual determinations, like plan interpretations, is
appropriate if the plan does not grant the plan administrator discretion to
make those determinations.” Mitchell v. Eastman Kodak Co., 113 F.3d 433, 438
(3d Cir. 1997) (alteration in original). Thus, as the Plan grants full
discretion to the plan administrator, this Court will not review factual
determinations de novo.

11



di sagree about whether a conflict of interest could exist between
the Pl an and BOA and, therefore, whether a heightened arbitrary
and capricious standard would apply.!® Thorpe, 2002 U. S. Dist.
LEXI S 24405, at *7-8 (“In this Grcuit, the anount of deference
given to the insurer under the heightened arbitrary and
capricious standard is determ ned on a case-by-case basis along a

sliding scale.”) (citing Pinto v. Reliance Standard Life Ins.

Co., 214 F.3d 377, 392 (3d Gr. 2000)). This Court finds that,
while it seens likely that no conflict exists,* it would be

i nappropriate to nmake a finding at this early stage w t hout
considering the relevant factors that determ ne where on the
“sliding scale” of the arbitrary and capricious standard this

claimlies. This determnation is nore appropriate at the

“The existence of a conflict of interest is a deternination nmade after

wei ghing factors related to the Plan’s independence fromthe enpl oyer. The
Court shoul d consider a nunber of factors when assessing the conflict of
interest flowing fromPinto v. Reliance Standard Life Ins. Co., 214 F.3d 377,
392 (3d Cr. 2000), including “how the plan is funded, if the plan is
adm ni stered by an entity i ndependent fromthe enpl oyer-enpl oyee rel ationship
whet her the deci si onmaker has any reason to be concerned about

enpl oyer - enpl oyee rel ations, and the anpbunt of noney that is at stake in the
decision at issue.” Thorpe, 2002 U.S. Dist. LEXI S 24405, at *8-9. “In other
words, a court should | ook at any and all factors that night show a bias and
use common sense to put anywhere froma pinky to a thunb on the scale in favor
of the adm nistrator's analysis and decision.” [d. (citing Giitzer v. CBS,
Inc., 275 F.3d 291, 295 n.3 (3d Cir. 2002) (citations onitted)).

Y'nh Abanthya v. Hoffman-La Roche, Inc., 2 F.3d 40, 45 n.5 (3d Cir.
1993), the Third Circuit found no conflict between a Plan and an enpl oyer
where the enpl oyer acted as administrator of the Plan, but made fixed
contributions to the Plan’s funds, which was held by a separate Trustee, and
the Plan provided that these nonies were to be used for benefits and paynents

under the Plan. The Court reasoned that the enployer, therefore, “incur[ed]
no direct expense as a result of the allowance of a benefit, nor d[id] it
benefit directly fromthe denial or discontinuation of benefits.” [1d. (citing

Whol sey v. Marion Laboratories, Inc., 934 F.2d 1452, 1459 (10th Cr. 1991)).
Def endants argue that the Plan at issue in this case is structured in the sane
way and, hence, has no conflict of interest with BOA

12



summary judgnment stage, as defendants have already begun to
suppl enent the Pl eadings with evidence, such as an affidavit
describing the Plan structure. See Def. Reply Brf., Exh. A
Hence, we decline to nmake a finding at this stage regarding the
standard of review as to any possible conflict that could
indicate a less deferential standard.

Notably, no matter what level of the “sliding scale” of the
arbitrary and capricious standard of review i1s ultimately used,
this Court’s review will be limited to the record before the Plan
administrator and will not consider any outside evidence.

Mitchell v. Fastman Kodak Co., 113 F.3d 433, 440 (3d Cir. 1997)

(“Under the arbitrary and capricious standard of review, the
‘whole’ record consists of that evidence that was before the

administrator when he made the decision being reviewed.”); see

also Thorpe, 2002 U.S. Dist. LEXIS 24405, at *9 (limiting its

review to the administrative record using a heightened arbitrary
and capricious standard).!?

Overall, plaintiff’s claim for severance benefits under the

2plaintiff contends that any failure on the part of the defendants to
foll ow procedure woul d negate the requirenment that this Court consider only
the adm nistrative record and cites to Freiss v. Reliance Standard Life Ins.
Co., 122 F. Supp. 2d 566, 572 (E.D. Pa. 2000) in support. However,
plaintiff's reliance on a quotation in Freiss is msplaced. The ful
sentence, excerpted by plaintiff, refers to the arbitrary and caprici ous
standard of review and states, "[u]nder that highly deferential standard of
review, a court nust defer to the administrator's decision unless the decision
‘is not clearly supported by the evidence in the record or the adm nistrator
has failed to comply with the procedures required by the plan.” 1d. (quoting
Abnathya, 2 F.3d at 41). Thus, this Court could conclude that, as a result of
the plan adm nistrator's failure to conply with procedures, the decision was
arbitrary and capricious and shoul d be overturned; however, this does not open
the door to new evidence that was not a part of the admnistrative record.

13



Pl an i nvol ves potentially conpl ex questions, including the
standard of review to be used in assessing the Plan
administrator’s denial and the evidence related to plaintiff’s
March 2008 termination. Additionally, there is a question of
fact as to the tineline of events, as defendants all ege that
plaintiff’s claimbefore the adm nistrator related only to his
January 2007 denotion or transfer, while plaintiff alleges that
his attenpt to claimthe severance benefits is, and al ways has
been, in relation to his March 2008 term nation. The docunents
presented in the record before the Plan adm ni strator, as
submtted in the Arended Conpl aint, are arguably anbi guous as to
this crucial fact. Finally, the evidence that defendants use in
supporting their contention that plaintiff was fired for cause,
and therefore not entitled to severance, is not before the Court
and, hence, we are not in the position to make a determination as
to whether the administrator’s decision was unsupported.?!?

In the light nost favorable to the plaintiff, he has
adequately pled that the denial of his benefits following his
March 2008 term nation may have violated ERI SA § 502(a) (1) (B)

and, as such, the Mbtion to Dismss Count Il is denied.

13 . . .

Defendants refer generally to poor performance reviews and interviews

with plaintiff’s supervisor that were used to make a decision in plaintiff’s
case and are not before the Court at this time. See Def. Resp. Brf. 20.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BRI AN J. FI TZGERALD,
Plaintiff, : ClVIL ACTI ON
v. : No. 08-cv- 3781
BANK OF AMERI CA CORPORATI ON and
BANK OF AVERI CA CORPORATE
SEVERANCE PLAN,

Def endant s.

ORDER

AND NOW this 20t h day of Novenber, 2008, upon
consi deration of Defendants’ Mtion to Dismss Plaintiff's First
Amended Conpl aint (Doc. No. 9), Plaintiff’s Response thereto (Doc
No. 10), and Defendants’ Reply (Doc. No. 11), it is ordered that
the Motion is DENIED for reasons set out in the attached
Menmor andum

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.







