IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL BRANCH, ) ClVIL ACTI ON
Plaintiff, :
V.
JERRY BRANCH, et al. )
Def endant s. : NO. 03-2199
MEMORANDUM AND ORDER
Ful lam Sr. J. Novenber 17 , 2008

Wen the plaintiff Mchael Branch was two years ol d,
the Gty of Philadel phia s Departnment of Human Services (DHS),
pl aced himas a foster child with Jerry and G oria Branch. DHS
| at er approved their adoption of Mchael, and paid thema stipend
for Mchael’ s care. Unfortunately, according to the conplaint,

M chael suffered severe abuse at the hands of his new parents,
and DHS renoved himfromthe hone and then returned himthere,
where the abuse resuned. M chael has sued the Cty of

Phi | adel phia and his adoptive parents, alleging state tort clains
and violations of his constitutional rights. The Gty has noved
for summary judgnent.

The case is a difficult one. In order to establish
liability against the City, the plaintiff nust have a speci al
relationship with it, which requires 1) evidence of a protected
interest and a sufficient relationship with the defendant to
state a cause of action; 2) conduct egregious enough to shock the
consci ence and thereby violate the plaintiff’s constitutional

rights; and 3) deliberate indifference. J.H v. Gty of

Phi | adel phia, Gvil Action No. 06-2220 slip op. at 10 (E. D. Pa.



Aug. 19, 2008) (Pratter, J.). To establish deliberate
indifference, the plaintiff nmust be able to prove that an
official was aware of facts suggesting a substantial risk of
serious harmto the plaintiff, and the official was able to draw

the inference the plaintiff was |ikely to be harned. See Farner

v. Brennan, 511 U. S. 825 (1994).

The City relies upon DeShaney v. W nnebago County

Departnment of Social Services, 489 U S. 189 (1989), in which the

Suprene Court held that the state’s failure to protect a child
fromhis violent biological father did not constitute a violation

of due process. The plaintiff |Iooks to Nicini v. Mrra, 212 F.3d

798 (3d GCir. 2000), where the Court of Appeals for the Third
Circuit held that foster children have a substantive due process
right to be free fromharmat the hands of state-regulated foster
parents. In this case, Mchael started out as a foster child
placed with M. and Ms. Branch. The City, through its
Depart ment of Human Services, |ater approved their request to
adopt Mchael. The City argues that once the adoption was
conplete, Mchael was legally no different froma natural child
and therefore it had no duty to protect him

There is no evidence that the City had any reason to
suspect before the adoption that the Branches were not suitable
adoptive parents for Mchael. Although the City agreed to pay a
sti pend and nedi cal expenses for Mchael until he reached the age
of 18, there is no evidence that the adoption was in any way

conditional. At the time the abuse occurred, M chael had been



adopted for several years and the Branches were his | egal
parents.

Because any harm suffered by M chael occurred at the
hands of his | egal parents, and because there is no evidence that
the Gty could have foreseen this happening before the adoption,
| find that as a matter of law the Gty cannot be |iable for the
harm suffered by M chael Branch

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL BRANCH, : Cl VIL ACTI ON
Pl ai ntiff, )
V.

JERRY BRANCH, et al. :
Def endant s. : NO. 03-2199

ORDER

AND NOW this 17th day of Novenmber 2008, upon consi deration
of the City of Philadel phia’s Mdtion for Sunmary Judgnent and the
response thereto, and after oral argunent,

| T 1S hereby ORDERED that the Motion is GRANTED. Judgnent
is granted I N FAVOR OF Defendant, CITY OF PH LADELPH A, and
AGAI NST Pl aintiff, M CHAEL BRANCH

I T 1S further ORDERED that the Departnent of Human Services
is DISM SSED as a defendant as it is not an entity capabl e of

bei ng sued.

BY THE COURT:

[s/ John P. Fullam
Ful I am Sr. J.




