IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENNSYLVANI A EMPLOYEES ; ClVIL ACTI ON
BENEFI T TRUST FUND ;

V.
ASTRAZENI CA PHARMACEUTI CALS, L. P. : NO 08-cv-04787-JF

VEMORANDUM AND ORDER
Fullam Sr. J. Novenber 12, 2008

On April 24, 2007, plaintiff filed a “Consolidated
Complaint” in the Court of Conmon Pl eas of Phil adel phia County,
nam ng as defendants AstraZeni ca Pharmaceuticals, L.P., Eli Lilly
& Conpany, Inc., and Janssen Pharmaceutica, Inc. The naned
def endants renoved the case to this Court, where it was assi gned
to nmy coll eague Judge Pratter. Plaintiff sought to have the case
remanded, because it had been inproperly renoved. 1In a
conpr ehensi ve opi nion dated Cctober 5, 2007, Judge Pratter ruled
(1) that no federal clains were being asserted, and that the only
perm ssible basis for federal jurisdiction was diversity of
citizenship; (2) that one of the naned defendants, Eli Lilly &
Conmpany, Inc., was a citizen of Pennsylvania, as was plaintiff;
and (3) that Eli Lilly had not been fraudulently joined. Judge
Pratter left open the question whether the joinder of all three
def endants in one action was procedurally perm ssible under state
l aw, and opined that that issue should best be decided by the
state court. The case was, accordingly, remanded to the Common
Pl eas Court.

On May 5, 2008, the Common Pleas Court ruled that the
t hree defendants had been inproperly joined in one action, and
shoul d be severed. The Court ordered plaintiff to file separate
conpl ai nts agai nst each of the defendants. Plaintiff did so and,
after it was served with the new conplaint, the defendant,



AstraZeneca, renoved the action to this Court. Plaintiff has now
filed a notion to renmand, on the theory that the defendant’s
removal was untinely. Plaintiff argues that the present case
became renovabl e, and plaintiff should have realized it was
removabl e, on May 5, 2008, when the Common Pl eas Court granted

t he severance and ordered the filing of individual conplaints
agai nst each of the defendants. Plaintiff also argues that the
removal petition was filed nore than one year after the action
was commenced. In other words, plaintiff argues that the present
case is the sane case as that which was initially filed in Apri
2007, and that it became renovabl e when plaintiff |earned,

t hrough the severance order of May 5, 2008, that the non-diverse
def endant was no longer in (this part of) the original case.
aminclined to reject this reasoning.

The case which is now before this Court did not exist
as a separate, renovable, case until the present new conpl ai nt
was filed in conpliance with the May 5, 2008 Order. Stated
ot herwi se, there was nothi ng which could have been renoved, unti
the new conplaint was filed. Since the defendant filed its
petition for renmoval within 30 days after service of the new
conplaint, | conclude that the renoval was indeed tinely in al
respects. The notion for remand will therefore be denied.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENNSYLVANI A EMPLOYEES ) CIVIL ACTI ON
BENEFI T TRUST FUND :

V.
ASTRAZENI CA PHARMACEUTI CALS, L. P. : NO 08-cv-04787-JF

ORDER

AND NOW this 12'" day of Novenmber 2008, upon

consideration of plaintiff’s notion to remand this action to the
Court of Common Pl eas of Phil adel phia County, and defendant’s
response, I T IS ORDERED

That the notion is DEN ED

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



